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I. INTRODUCTION 


The theme of this study is the attempt by legislative 
enactment and judicial processes to define a new crime 
in California—the crime of syndicalism. Criminal 
syndicalism is a legal concept, the essence of which is 
the prohibition of doctrines and activities involving the 
use of violence as a means of social change. This con- 
cept owed its origin to the growth of a syndicalist and 
other revolutionary labor movements in the United 
States during the first two decades of the twentieth 
century and became embodied in a series of state laws 
known as criminal syndicalism laws, the California law 
being but one of twenty-four similar acts passed during 
the strenuous war and post-war years of 1917—1922. 

Removed in time but akin in spirit to the state crimi- 
nal syndicalism laws were the unpopular Alien and 
Sedition Acts of 1798, which were enacted by an over- 
excited Federalist administration to meet an apparent 
crisis. The Sedition Act? forbade seditious conspira- 
cies or incitements, the publication of any false, scan- 
dalous, or malicious writing against the government of 
the United States, the President or Congress with the 
intent to defame or bring into disrepute, or to stir up 
hatred against them, or to incite sedition, or to aid any 
hostile designs of any foreign nation against the United 
States. The harsh enforcement of these laws cut deep 
into public consciousness, and were an important fac- 
tor in the defeat of the Federalists in 1800. The lesson 
was not soon forgotten. The War of 1812 was fought 
without restrictions upon freedom of expression; and 
during the Civil War, in spite of extremely virulent 


1 U. S. Stats. at Large 596. 


press attacks upon the government, no sedition law was 
enacted, although numerous executive and military re- 
strictions were enforced.2, The whole episode of the 
Alien and Sedition Acts burned itself into the Ameri- 
can mind and tradition, and it was not until World 
War I that restrictions were again imposed by Congress 
upon freedom of utterance and publication.® 

Soon after the assassination of President McKinley, 
the State of New York, in 1902, enacted an anarchy act 
in which criminal anarchy was defined as “the doctrine 
that organized government should be overthrown by 
force or violence, or by assassination ..., or by any 
unlawful means.” * It was made a felony to advocate 
this doctrine by speech or writing, and to join any 
society or any meeting for teaching or advocating it. 
Patterned after the New York act was the Washington 
statute of 1909,5 which went beyond the earlier statute 
and made it criminal also to circulate any document 
having a tendency to encourage the commission of any 
breach of the peace or disrespect for law or any court. 

For several years prior to the outbreak of World 
War I the activities of the Industrial Workers of the 
World among the miners, lumber workers, and agri- 
cultural workers of the West and Northwest had 
aroused the intense fears and bitter hatred of the em- 
ployers and of the middle class generally, and had led 
to attempts by local authorities to stamp out the organi- 
zation. The coming of the war added the fear that the 
I.W.W. would obstruct the war activities of the gov- 
ernment, as it allegedly had in other countries, especially 
Australia, where the government in 1916 had deemed 
it advisable to pass an Unlawful Associations Act 
making membership in the I.W.W. a criminal offense.‘ 

The first criminal syndicalism law in the United 
States was enacted in Idaho in 1917, and it defined 
criminal syndicalism as “the doctrine which advocated 
crime, sabotage, violence, or other unlawful methods 
of terrorism as a means of accomplishing industrial or 
political reform.” * The law punished as a felony the 
advocacy of such a doctrine whether by word of mouth 
or writing. Minnesota followed the same year and 
five other states in 1918. However, most of the crimi- 


2 Robert E. Cushman, “Alien and Sedition Acts,” Encyclo- 
pedia of the Social Sciences 1: p. 636. 

840 Stats. 217 (June 15, 1917) ; 40 Stats. 553 (May 16, 1918). 

4 New York Penal Law (1918), paragraphs 160-166, c. 371 
of the Laws of 1902. 

5 Washington, Laws (1909), c. 249, paragraph 312. 

ê Lewis L. Lorwin, “Criminal Syndicalism,” Encyclopedia of 
the Social Sciences 4: p. 580. The Australia law is Act No. 
41 of 1916. 

7 Idaho, Acts of 1917, c. 145. 
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nal syndicalism laws, including that of California, were 
passed during 1919 and 1920, and were evidently in- 
spired not by the necessity of protecting war activities 
but by local industrial conditions and the fear of revolu- 
tion aroused by the post-war social upheavals, espe- 
cially in Russia. 

This study is an investigation of the conditions and 
forces which gave birth to the criminal syndicalism law 
in California and which prompted and directed in its 
enforcement during the years, 1919-1927. Chapters 
I, II, and III, present the earlier background story 
of industrial struggles in the state. Chapters IV and 
V complete the story of the enactment, setting this 
achievement in its historical context, locally and re- 
gionally. The law, passed as an emergency measure, 
was almost immediately availed of and in an atmo- 
sphere of bombs, rumors, and raids the first arrests 
under the criminal syndicalism law were made in the 
summer and fall of 1919. Chapters VI and VII relate 
this story. Chapter VIII examines the trial procedure 
and the subsequent history of the widely publicized 
Anita Whitney case, and the closing section, Chapter 
IX, surveys the story of the I.W.W. cases. 

In any study of the broader aspects of criminal syn- 
dicalism legislation in this country, cognizance must 
be taken of the valuable contribution of Eldridge Fos- 
ter Dowell, whose thirteen-hundred-page dissertation, 
“A History of the Enactment of Criminal Syndicalism 
Legislation in the United States,” ® surveys the field 
of criminal syndicalism laws in this country in an effort 
to view their place in the legislative process. Dowell 
was concerned primarily with the legislative process, 
not with the administration or the judicial interpreta- 
tion of the criminal syndicalism legislation. The pres- 
ent study, limited to the State of California and to the 
period from the enactment of the law in 1919 until 
1927, is concerned not alone with the forces and fac- 
tors involved in the course of the enactment of the 
law but also with the forces and factors involved in the 
administration of the law. Only incidentally, however, 
is this study concerned with the judicial interpretation 
of the act. 

The criminal syndicalism law constitutes a formal 
recognition of subversive forces in the body politic and 
an attempt by legislative and judicial means to root 
out the evil. The law represents an attempt to set 
a boundary beyond which freedom of speech and press 
and association do not exist and raises the whole ques- 
tion of individual liberties versus the welfare of so- 
ciety. Perhaps the major innovations in the criminal 
syndicalism legislation, as administered, were the out- 
lawing of words or opinion with supposedly “bad 
tendency” apart from overt act, and the penalizing of 


8 Ph.D. dissertation done at Johns Hopkins University, 1936. 
A condensed version appeared as A History of Criminal Syn- 
dicalism Legislature in the United States, Johns Hopkins Uni- 
versity Studies in Historical and Political Science 57: No. 1 
(Baltimore, Johns Hopkins Press, 1939). 
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mere membership in an organization which advocates 
syndicalism. This thesis, while attempting no final 
solutions to the issues raised, seeks to make a contri- 
bution of value by providing adequate factual materials 
upon which intelligent judgment can be based. Any 
final conclusions must have their roots “in the philo- 
sophical problem of the nature of truth, in social psy- 
chology, especially mob psychology, in the philosophy 
of crime and punishment, and in the history of previous 
attempts to cope with unwelcome movements by re- 
pression.” °? 


II. “SEDITION LAWS WILL COME”? 


An adequate record of the conception, enactment, 
and enforcement of criminal syndicalism legislation in 
California must not only take into account the condi- 
tions arising during the war and in the post-war 
period of economic unrest, an unrest heightened by the 
development of an emotional epidemic or “red hysteria” 
state of mind, but also must consider certain high 
lights in the background story of industrial struggles 
in the state. The first three chapters will attempt to 
survey the main features of the background story. 


1 


“Turbulence” fairly well characterizes much of the 
history of California’s industrial relations during the 
early years of the twentieth century.? Especially was 
this true in the two larger urban areas of San Fran- 
cisco and Los Angeles, where industrial struggles were 
not infrequently accompanied by open clashes and vio- 
lence. A notable example in San Francisco is the 
street-car strike of 1907, May 5 to September 5, 
wherein 39 persons were killed, 701 strikebreakers were 
hospitalized and scores of others suffered less seriously.* 
The growing power of organized labor in San Fran- 
cisco created what employing groups came to regard 
as an unbearable labor situation, and led to attempts 
on the part of local employers to unite into an open- 
shop association. On March 26, 1914, the Merchants 
and Manufacturers’ Association of San Francisco was 
formed, similar to organizations then active in Los 
Angeles and Stockton. The association was avowedly 
“open-shop” in its attitude, its announced purpose being 
to free San Francisco from the domination of organized 
labor.* 

An incident which served to focus sharply in the 
public mind the issue of violence in industrial disputes 


9 Helen M. McGregor, “The Criminal Syndicalism Act,” 
California Law Review 10: p. 515. 

1 Opening statement in an editorial in San Diego Union, May 
28, 1912. 

2For a good account of this history as it involved the labor 
movement, see Ira B. Cross, A History of the Labor Move- 
ment in California, University of California Publications in 
Economics 14 (Berkeley, 1935): pp. 187-288. 

3 Ibid., p. 249 and fn. 39. 

t Loc. cit. 
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was the dynamiting of the Los Angeles Times build- 
ing on October 1, 1910, which resulted in the loss of 
20 lives, injury to 17 and a property damage of about 
$500,000. Los Angeles was at the time the battle- 
ground of several simultaneous labor struggles. The 
Merchants and Manufacturers’ Association of Los An- 
geles, formed in 1894, and led since 1897 by F. J. 
Zeehandelaar, gave unity and direction to the em- 
ployers’ side and derived much of its inspiration from 
General Harrison Gray Otis of the Los Angeles Times. 
Since 1890 this newspaper had been a consistent ad- 
vocate of the open-shop and without a doubt a most 
important factor in the creation of a widespread hatred 
of unionism among the residents of Southern Cali- 
fornia.” Early in June of 1910 the metal trades and 
the Merchants and Manufacturers’ Association became 
engaged in a struggle over the open shop. This was 
followed by a strike of the structural ironworkers.*® 

The explosion in the morning of October 1, 1910, 
came as the climax to these hard-fought battles.1° On 
December 23, 1910, the Llewelyn Iron Works were 
dynamited and certain bits of evidence were obtained 
which led to the arrest of James B. McNamara and 
Ortie McManigal on April 12, 1911, in Detroit for 
the dynamiting of the Times building.” 

It is not necessary here to relate the story of the 
trial nor to detail the negotiations which led on Decem- 
ber 1, 1911, to the plea for the defense being changed 
to “guilty.” 1? So completely had the labor movement 
identified itself with the cause of the McNamaras that 
now that they had confessed their guilt, “the labor 
movement was, in the public mind, guilty alongside of 
them.” 18 That this episode injured the cause of or- 
ganized labor and strengthened the open-shop move- 
ment goes almost without controversy.™* 

To the above-described situations in the two great 
urban centers of California must be added the efforts 
of the Industrial Workers of the World, or I.W.W.,™ 


5 Selig Perlman and Philip Taft, History of Labor in the 
United States, 1896-1932, vol. 4 of History of Labor in the 
United States by John R. Commons and others (New York, 
1935), p. 320; Cross, op. cit., p. 283. 

6 Perlman and Taft, loc. cit. 

7 Ibid., p. 320; Cross, op. cit., p. 276; “The Forty-Year War 
For a Free City,” supplement to the Los Angeles Times, Octo- 
ber 1, 1929. 

8 Perlman and Taft, op. cit., p. 320. 

9 Loc. cit. 

10 Ibid. 

11 [bid., p. 321. 

12 Louis Adamic, Dynamite (New York, 1931), pp. 200-253; 
Lincoln Steffens, Autobiography (New York, 1931), pp. 659- 
669; Clarence Darrow, My Life (New York, 1932), pp. 177- 
178; Perlman and Taft, op. cit., pp. 322-323. 

13 Loc. cit. 

14 Adamic, op. cit., pp. 249-252; Perlman and Taft, op. cit., 
pp. 324-325. 

15 The history of the I.W.W. is traced in Paul F. Brissenden, 
The I1W.W., a Study of American Syndicalism, Columbia Uni- 
versity Studies in History, Economics and Public Law, 83 
(New York, Columbia University Press, 1920) ; John S. Gambs, 
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to organize the migratory and unskilled workers in the 
lumber camps and on construction jobs and in the agri- 
cultural and fruit-growing districts. Into these “for- 
saken corners of American industry” came the “revolu- 
tionary industrial unionists” 1" with concrete demands 
for improvement of job conditions but also with their 
novel slogans and sometimes lurid propaganda which, 
by assuming the inevitability of the class struggle and 
the right of the worker to all wealth as the producer 
thereof challenged American labor’s traditional accep- 
tance of the capitalist system and looked forward to 
the ultimate abolition of the wage system and the as- 
sumption by the workers of all the machinery of pro- 
duction.*® 

The year 1912 marked the high tide of I.W.W. ac- 
tivity and, by means of the gigantic strike of the textile 
workers at Lawrence, Massachusetts, and the “free 
speech” fight at San Diego, California, the I.W.W. 
was effectively introduced to the American public.’® 
The Lawrence strike, beginning January 11, and con- 
tinuing until March 14, in which some 23,000 textile 
workers were involved, is accredited with having 
Americanized the words, “sabotage,” 7° “direct ac- 
tion,” *t and “syndicalism,” 2? and having revealed to an 
appreciable degree the manner and effectiveness with 
which these alleged French importations could be ap- 
plied to an industrial situation.?° 


The Decline of the IW.W. (New York, Columbia University 
Press, 1932); Perlman and Taft, op. cit., chaps. 21, 23, 31, and 
33. The two most important accounts by I.W.W. members 
are Justus Ebert, The IW.W. in Theory and Practice (2nd ed., 
Chicago, I.W.W. Publishing Bureau, 1921) and Vincent St. 
John, The ILW.W., Its History, Structure and Methods (Chi- 
cago, IL.W.W. Publishing Bureau, 1917). 

16 Brissenden, op. cit., pp. 231-242. 

17 Gambs, op. cit., pp. 14, 15. 

18 Grover Perry, The Revolutionary I1.W.W. (Cleveland, 
Ohio, I.W.W. Publishing Bureau, 1915), p. 10. Joseph J. 
Ettor, Industrial Unionism, The Way to Freedom (Chicago, 
I.W.W. Press, 1912), p. 11. 

19 Brissenden, op. cit., p. 282. 

20 For definitions and accounts of sabotage, see, among others, 
John Graham Brooks, American Syndicalsm, the ILW.W. 
(New York, 1913), chap. 12; Marion Dutton Savage, Indus- 
trial Unionism in America (New York, 1922), pp. 152-153; 
R. F. Hoxie, Trade Unionsm in the United States (New York, 
1917), p. 162; Louis Adamic, op. cit., chap. 32; George Gorham 
Groat, An Introduction to the Study of Organized Labor in 
America (New York, 1916), pp. 440-444; Brissenden, op. cit., 
pp. 279-281; Elizabeth G. Flynn, Sabotage (Cleveland, Ohio, 
I.W.W. Publishing Bureau, 1915). 

21 On direct action, see Brissenden, of. cit., pp. 253-254, 278- 
282; Gambs, op. cit., pp. 109-110; Brooks, op. cit., pp. 129-130; 
Groat, op. cit., pp. 437-438; Solidarity, editorial, December 
23, 1911; p. 2, col. 1. 

22 Brissenden includes an extensive bibliography on the 
I.W.W. as the American expression of syndicalism, op. cit., 
pp. 387-428. See also the works cited supra, fns. 20 and 21. 

23 Brissenden, op. cit., pp. 282-296; Report on Strike of Tex- 
tile Workers in Lawrence, Massachusetts, in 1912, 62nd Con- 
gress, 2nd Session, Senate Document No. 970, 1912; The Strike 
at Lawrence, Massachusetts, Hearings Before the Committee 


on Rules, 62nd Congress, 2nd Session, House Document No. 
671, 1912. 
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One frequently effective and oft-used means of re- 
cruiting members, “educating” the unemployed against 
“scabbing” and further advertising the organization was 
the agitational campaign known as the “free speech” 
fight.24 The I.W.W. had waged free speech fights at 
San Francisco in 1906, at Fresno in October, 1910, 
and March, 1911.75 

Dwarfing all earlier similar occasions in significance 
to our story was the San Diego free speech fight of 
1912.26 Because out of this episode arose the first 
clearly defined demand for legislation with which to 
suppress the I.W.W., an account in some detail is 
deemed warranted. The trouble began when on Janu- 
ary 8, 1912, an ordinance was passed by the City 
Council, creating a restricted district of several blocks 
within the heart of the city.27, A Free Speech League 
was immediately organized and on the day the ordi- 
nance became effective, a parade of some 2,500 was 
held protesting against the ordinance. At the same 
time members of the I.W.W. proceeded openly to vio- 
late the ordinance for the alleged purpose of testing its 
constitutionality. A week later more than 150 were 
jailed.2® Arrests continued but new arrivals served as 
replacements and the fight went on.*° Members of the 


24 Brissenden, op. cit., pp. 300-367, 368; Edward Delaney and 
M. T. Rice, The Bloodstained Trail (Seattle, 1927), p. 53. 

25 Brissenden, Joc. cit. 

26 Report of Harris Weinstock, Commissioner to Investigate 
Disturbances in the City of San Diego to His Excellency 
Hiram W. Johnson, Sacramento, 1912; San Francisco Labor 
Council Special Investigation Committee, Report to the San 
Francisco Labor Council, San Francisco, California, April 25, 
1912 (hereafter referred to as Special Investigation Commit- 
tee); for the I.W.W. account see Solidarity issues for Febru- 
ary—June, 1912; for the anti-I.W.W. account see the San Diego 
Tribune and San Diego Umion (newspapers owned by John D. 
Spreckels) for months February-June, 1912. See also Perl- 
man and Taft, op. cit., pp. 240-242, and Adamic, op. cit., pp. 
171-172. 

27 This ordinance, patterned after a similar one in Los An- 
geles, was passed at the request of a committee from the San 
Diego Grand Jury at the instance of the San Diego Chamber 
of Commerce, after a conference by the representatives of that 
body in the U. S. Grant Hotel with Harrison Gray Otis and 
Secretary Zeehandelaar of the Los Angeles Merchants and 
Manufacturers’ Association. The reported theme of this con- 
ference held in November, 1911, was the spread of I.W.W. 
doctrines and the need for the suppression of street speaking. 
Special Investigating Committee, op. cit., p. 10, Perlman and 
Taft, op. cit., p. 240. 

28 An emergency clause was originally included which de- 
clared that the ordinance should go into effect immediately. 
The I.W.W. sponsored a meeting of protest at the disputed 
area on the day of passage. No arrests were made. The next 
day, City Attorney W. H. Andrews stated that there was doubt 
as to the legality of the emergency clause so the action of the 
new ordinance was postponed for thirty days. San Francisco 
Bulletin, March 30, 1912; 2: p. 1 (full page article by Ernest 
J. Hopkins, sent to investigate). See also San Diego Union, 
April 25, 1912; p. 9, cols. 1, 2. 
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unions affiliated with the Federated Trades and the 
San Diego County Building Trades Council, viewing 
the controversy not only as a fight over free speech but 
also covertly an effort on the part of employing groups 
to crush the entire labor movement of San Diego and 
Southern California, sent a committee to the chief of 
police on February 26, and informed him that they were 
supporting the free speech fight.*_ To expedite matters 
and probably also in order to check additional drain 
on the taxpayers for the maintenance of a large number 
of prisoners and for jury trials, which all the prisoners 
demanded, local business men with the collusion and 
aid of some police officers and constables organized a 
vigilante committee and proceeded to round up and 
handle the disturbers of the peace in summary and 
brutal fashion.*? 

A rising tide of protest led Governor Hiram Johnson 
to send Colonel Harris Weinstock to investigate. Com- 
missioner Weinstock arrived in San Diego April 16, 
and entered immediately upon a thorough investiga- 
tion. He found that many members of the I.W.W. 
and their sympathizers “had been arrested by the city 
police, either on the streets or in the headquarters of 
the I.W.W., and, without being guilty of a violation of 
the law, had been taken out of the city, either by autos, 
auto trucks, or railroad trains, for a distance of twenty- 
two miles and there subjected to an inhumanly brutal 
beating by a body of men, part of whom were police 
officers, part constables, and part private citizens.’ 
The report further testified that, although there had 
been about 200 arrests for violation of the street-speak- 
ing ordinance, 


there had been no acts of violence committed that could be 
directly charged to the I.W.W.; that there had been no 
I.W.W. arrests for drunkenness, nor for resisting an officer, 
and that in no instance had any of these men, when arrested 
and searched, any weapons in their possession. Their 
plan was purely of passive resistance; annoying, aggra- 
vating, burdensome, but not inimical to life or property.%4 


Local newspapers as well as local commercial bodies ap- 


29 Special Investigation Committee, op. cit., p. 10; Perlman 
and Taft, op. cit., p. 240. 

30 Appeals were broadcast in the official I.W.W. publications : 
“Come Out West. Come by the hundreds of thousands. Start 
moving from Maine to California; ... Let the slogan before 
you boys in the East and South be: ‘On to California!’ Flood 
the jails on the Pacific coast with unemployed!” Solidarity, 
March 16, 1912: p. 1, col. 3. 

31 Special Investigating Committee, op. cit., p. 10. 

32 Weinstock, op. cit., pp. 14-21; Special Investigating Com- 
mittee, op. cit., pp. 10-11; Hartwel Shippey, “The Shame of 
San Diego,” International Socialist Review (May, 1912), pp. 
720-721. 

33 Weinstock, op. cit., p. 14. 

34 Ibid. 
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plauded the acts of the vigilante committee. 3 The editor 
of the San Diego Herald who denounced the vigilante 
lawlessness was kidnaped and assaulted.** Deportations 
and beatings continued even after the adverse report 
of the Governor’s representative had been rendered. 
On May 7, 1912, nearly a hundred free speech fighters 
were met by the police and turned over to the vigilantes 
for the usual treatment.3” Several local labor leaders 
who had condemned the vigilantes were arrested and 
assaulted by the police.*® 

Governor Johnson sent Attorney General U. S. Webb 
and his chief assistant, Raymond Benjamin, to San 
Diego to look over the situation and possibly to initiate 
action against the vigilantes but no prosecutions fol- 
lowed. The pressure of public opinion in time pro- 
duced moderation on the part of the police and the 
vigilantes but it was not until September 12, 1912, that 
the I.W.W. held their first undisturbed meeting since 
the launching of the free speech fight.*° 

The San Diego affair relates rather directly to the 
framing of criminal syndicalism legislation in California 
in that Raymond Benjamin, draftor of the bill that was 
finally enacted,** was present at the fracas. Commis- 
sioner Harris Weinstock included in his report a 
definite proposal that both state and federal legislation 


35 Commissioner Weinstock calls attention to resolutions sim- 
ilar in substance adopted unanimously by the San Diego Build- 
ing Exchange and the Merchants’ Association of San Diego 
on the same date, April 16, 1912, commending the authorities 
and the citizens’ committee on ridding the city of all “lawless 
and undesirable people.’ The Chamber of Commerce of San 
Diego County and the Realty Board passed similar resolutions, 
op. cit., p. 17. 

In a similar vein ran editorials of some of the leading news- 
papers, excerpts from which follow: San Deigo Tribune, March 
4, 1912: “Hanging is none too good for them [i.e., the I.W.W.] 
and they would be much better dead; for they are absolutely 
useless in the human economy; they are the waste material of 
creation and should be drained off into the sewer of oblivion 
there to rot in cold obstruction like any other excrement.” 
Evening Tribune, April 6, 1912: “We claim the right to de- 
fend ourselves against the confessed outlaws, and we claim 
the right to choose our weapons of defense. If the sword of 
our own law is turned against us we claim the right, under 
the unwritten law, to resort to the law of nature.” San Diego 
Union, April 12, 1912: “We propose to keep up the deporta- 
tions of these undesirable citizens as fast as we can catch 
them and that hereafter they will not be carried to the county 
line and dumped there, but we intend to leave our mark on 
them in the shape of tar well rubbed into their hair, so that 
a shave will be necessary to remove it, and this is what these 
agitators (all of them) may expect from now on, .. .” 
quoted by Weinstock, op. cit., pp. 18-19. 

36 Ibid., p. 21. 

87 Perlman and Taft, op. cit., p. 242. 

38 Loc. cit. 

39 Şan Diego Union, May 22, 1912: p. 9, cols. 1-3; Los An- 
geles Evening Herald, May 22, 1912: p. 1, col. 7. Commis- 
sioner Weinstock in his report had recommended the prosecu- 
tion of the vigilantes under section 5508 U. S. Revised Statutes, 
op. cit., p. 20. 

40 Perlman and Taft, op. cit., p. 242. 

41 Cf. infra, p. 23 and fn. 79. 
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be devised to meet “the new and menacing condition” 
presented by the growing strength of the I.W.W. 


In conclusion, your commissioner calls the attention of 
your excellency to the new industrial and economic condi- 
tion that has arisen in this country; a condition seemingly 
imported from the continent of Europe and brought about 
by the organization and growth of what is known as the 
1.W.W. 

Because of its unholy and reckless method to attain its 
ends, as shown by the quotations in this report from its 
literature, should the organization reach large proportions, 
it is likely seriously to menace the industrial peace and 
welfare of the country. 


It would seem to your commissioner that the best legis- 
lative minds in the commonwealth should be invited to 
devise legislation, if such a thing is possible, that will meet 
this new and menacing condition, and that efforts should 
be made to enlist Congress likewise to devise interstate 
legislation along similar lines.4? 


Said the San Diego Union, editorially, 


Legislation is needed, and if it cannot be obtained 
through the elected law-makers, the people can have re- 
course to the initiative. . . . The old sentiment against 
sedition laws should not stand in the way of the adoption 
of measures to control the situation. A new and terrible 
emergency has arisen. It must be met.*? 


Prophetic was the editorial in the San Diego Union of 
May 28, 1912: 


Sedition laws will come. ... The time has come for the 
republic to protect itself... . Sooner or later this coun- 
try will be compelled in self-defense to resort to sedition 
laws and to enforce them to the utmost. It is better to act 
now.** 


Ill. THE WHEATLAND EPISODE 


After the San Diego free speech fight, I.W.W. locals 
were established throughout California in Fresno, 
Bakersfield, Los Angeles, San Diego, San Francisco, 
and Sacramento.1 From these locals, camp delegates 
were sent into the fields to organize workers “on the 
job.” >? Although there were probably less than 5,000 
members in the state in 1913, and less than 8 per cent 
of the migratory workers were members, largely be- 
cause of the sensational character of their propaganda, 
and the aggressive nature of their free speech fights and 
organizing activities, the I.W.W.’s built up a reputation 
in California all out of proportion to their numerical 
strength? The I.W.W.’s “reputation” was an im- 


42 Op. cit., p. 22. 

43 April 27, 1912: p. 4, col. 1. 

44t P, 4, col. 1. 

1 Carey McWilliams, Factories in the Fields (Boston, 1939), 
p. 157. 

2 Loc. cit. 

8 Carleton H. Parker, The Casual Laborer and Other Essays 
(New York, 1920), p. 87. Estimate based on investigations 
carried on in California, 1913-1914, which utilized schedules 
covering 222 typical migratory workers. Ibid., p. 72. 
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portant background feature for criminal syndicalism 
legislation in California. To this the Wheatland Epi- 
sode of 1913 and 1914 contributed measurably. 

Many features in the picture of California agricul- 
ture such as concentrated land ownership, crop intensi- 
fication, and large-scale production organization, high 
capitalization, and seasonal character of labor utiliza- 
tion, have combined to build up in California factory 
conditions of farming with a partially industrialized 
rural proletariat and to construct a setting charged with 
“social dynamite.” 4 


The polarization of California agriculture into two 
classes; at the one end the highly concentrated farm owner- 
ship, at the other end the tremendous army of propertyless 
and exploited farm labor has had its grievious consequences 
not only in terms of how it affected the farm laborer him- 
self, but also in terms of the social strife that it engendered. 
The history of California agriculture is, therefore, in large 
measure, the history of labor disturbances which have at 
times shaken the people of California out of the even tenor 
of their ways only to have them relapse into it at the con- 
clusion of the tragic events.® 


One of the earliest manifestations of the stirring of 
deep-rooted unrest in migratory labor in California was 
the famous “Wheatland Riot,’ which occurred on the 
ranch of a hop grower named Durst, near Wheatland, 
on August 3, 1913.6 To depress wages and assure ade- 


4 Much study has been given to this problem in recent years. 
See especially Parker, op. cit.; Paul S. Taylor and Tom Vasey, 
“Contemporary Background of California Farm Labor,” re- 
printed from Rural Sociology 1: 4 (December, 1936); Paul 
S. Taylor, “Historical Background of California Farm Labor,” 
Rural Sociology 1: 3 (September, 1936); “Seasonal Labor 
Problem in Agriculture,’ Report of the U. S. Senate Commis- 
sion on Industrial Relations, Hearings of the Subcommittee 
of the United States Committee on Education and Labor 
(called the La Follette Committee), 77th Congress, 2nd Session, 
Investigating Violations of Free Speech and Rights of Labor, 
Washington, D. C., 1941, Part 47: “California Agricultural 
Background” and Part 54: “Agricultural Labor in California” ; 
Report of the United States Senate Committee on Education 
and Labor, Violations of Free Speech and Rights of Labor, 
Employers Associations and Collective Bargaining in California, 
Part III, “The Disadvantaged Status of Unorganized Labor in 
California’s Industrialized Agriculture’ (Washington, D. C. 
June 15, 1942); Stuart Marshall Jamieson, “Labor Unionism 
in American Agriculture,” Ph.D. Dissertation in Economics, 
University of California, Berkeley, California, 1943, especially 
chaps. IV and V; Varden Fuller, “The Supply of Agricultural 
Labor as a Factor in the Evolution of Farm Organization in 
California,’ Ph.D. Dissertation in Agricultural Economics, 
University of California, Berkeley, California, 1939; Mc- 
Williams, op. cit. 

5 Migratory Labor in California, a study carried on under 
auspices of the California State Relief Administration (1936), 
p. 35. 

6 The account which follows is based largely on the Report 
on the Wheatland Riot, being the official Report by the Com- 
mission of Immigration and Housing, 1914. The complete re- 
port is included as Appendix I, in Parker, op. cit., pp. 171-194, 
hereafter referred to as Parker, Report on the Wheatland 
Riot; also, a section, “The Wheatland Episode” in Parker, 
op. cit., pp. 61-68; and the section titled “The Seasonal Labor 
Problem in Agriculture,” V, “Report of the United States 
Commission of Industrial Relations,” 1914. 
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quate labor, the owner of the Durst Ranch, the largest 
single employer of agricultural labor in the state,” had 
drawn, through alluring advertisements, a surplus of 
labor from other localities in the state and from South- 
ern Oregon and Nevada.2 The 2,800 men, women, 
and children, over one-half foreigners,® thus attracted, 
found intolerable housing and working conditions and 
a wage payment system on a piece rate and bonus basis 
ranging from 90 cents to $1.90 a day that was subject 
to severe criticisms.1° Of this strange assortment, 
about 100 had at one time or another carried an I.W.W. 
card. About thirty of these organized a local and “It 
is suggestive” as the official report puts it, “that these 
thirty men, through a spasmodic action, and with the 
aid of the deplorable camp conditions, dominated a 
heterogeneous mass of 2,800 unskilled laborers in three 
days.” 1! Three days after the opening of the season 
a committee chosen in a mass meeting demanded of 
the ranch owner a correction of the conditions, specify- 
ing drinking water to be furnished in the fields twice 
a day, improved sanitary conditions in the camps, 
especially separate toilets for men and women, and 
$1.25 a hundred pounds of hops. When Richard Ford, 
better known as “Blackie?” Ford, an I.W.W. member 
and spokesman of the committee, presented the demands, 
an argument ensued and he was slapped by Durst.*? A 
little later the local constable tried to arrest Ford but 
when he failed to produce a warrant, the pickers blocked 
his efforts.12 The next day, August 3, while a mass meet- 
ing of some 2,000 workers was in progress and while 
Ford was addressing the group, the constable together 
with the sheriff, the district attorney, and an auto- 
mobile load of deputies, drove up and attempted to 
disperse the meeting and to arrest Ford..* The crowd 
was angry. One deputy, on the fringe of the crowd 
fired a shot in the air “to sober the mob” and the fight 
started. In the general melee, the district attorney, 
the deputy sheriff of Yuba County and two workers, a 
Puerto Rican and an Englishman, were killed. Many 
were injured. The posse fled +ë and another posse of 
armed citizens came hurriedly to the scene. Governor 


7 Parker, op. cit., p. 62. 

8 George L. Bell, “The Wheatland Hop Field Riots,’ Out- 
look (May 16, 1914). He wanted 2,700; needed, as he later 
admitted, only about 1,500. Parker, Report on the Wheatland 
Riot, p. 178. 

9 Ibid., p. 173. 

10 [bid., pp. 176-180, 185-188. 

11 [bid., p. 189. 

12 Selig Perlman and Philip Taft, History of Labor ın the 
United States, 1896-1943, vol. 4 of History of Labor in the 
United States by John R. Commons and others (New York, 
1935), p. 320. 

13 Loc. cit. 

14 Parker, Report on the Wheatland Riot, p. 191. 

15 Ibid., pp. 191-192; Perlman and Taft, op. cit., p. 244; 
Edward Delaney and M. T. Rice, The Bloodstained Trail 
(Seattle, 1927), pp. 60-62. 
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Hiram Johnson dispatched five companies of National 
Guard to Wheatland. 

State authorities, feeling that they had a revolution- 
ary situation with which to deal, were panic stricken. 
They employed Burns detectives to aid them and in 
the next several weeks numerous suspects were arrested 
all over California. Many were deprived of their legal 
rights and some were brutally treated." Four were 
held for trial.18 The Wheatland Hop Pickers’ Defense 
Committee and the International Workers’ Defense 
League were organized to aid in providing a proper 
defense.1® Resolutions of protest were adopted by the 
San Francisco Labor Council, the Oakland Building 
Trades Council, The Oakland Labor Council, the San 
Francisco Building Trades Council, and a number of 
labor organizations in Los Angeles and in other cities 
of California.?° 

In the trial at Marysville beginning January 14, 1914, 
“Blackie” Ford and Herman Suhr, also an I.W.W. 
leader, were convicted of second-degree murder on the 
theory that they were guilty of conspiracy to murder 
Manwell by leading the strike which resulted in the 
shooting and by urging the workers not to permit the 
officers to arrest them. They were sentenced to life 
imprisonment. The two others were acquitted.” 

The Wheatland episode, together with the subsequent 
developments up to and including the Marysville trial, 
seemed to have had several important consequences. 
For one thing, it helped to focus attention upon the 
whole situation of California agriculture and especially 
the social and economic problems associated with the 
living and working conditions of migratory farm labor.”* 
Opportunity and impetus were given for the work of 
the newly created Commission of Immigration and 
Housing ° which proceeded in its annual reports to 


16 Los Angeles Herald, August 4, 1913: p. 1, cols. 6-7. 

17 United States Commission on Industrial Relations, V, pp. 
4999-5002. In Contra Costa County a private detective was 
convicted by a jury of assault on a Wheatland riot suspect 
and given one year in jail and a fine of $1,000. Jbid., pp. 
4994-4997, 

18 Perlman and Taft, op. cit., p. 244. 

19 The International Workers’ Defense League itemized fi- 
nancial statement, supplemented by the financial statement of 
the Hop Pickers’ Defense Committee of Sacramento (32 p. 
pamphlet) showed total contributions to February 14, 1914, 
of $5,573.68. Numerous labor and socialist groups as well as 
a number of unafhliated sympathizers were listed as contributors. 

20 Perlman and Taft, loc. cit., and cites Los Angeles Citizen, 
November 14, 1913. 

21 Solidarity, January 31, 1914: p. 1, cols. 1-2; February 7, 
1914: p. 1, cols. 1-2; February 14, 1914: p. 1, cols. 1-2; Febru- 
ary 28, 1914: p. 1, cols. 1-2; The Story of the Ford Case, 
American Civil Liberties Union pamphlet (December, 1925) ; 
Delaney and Rice, op. cit., pp. 61-62. 

22 McWilliams, op. cit., p. 163. 

23 Created by Act approved June 12, 1913: Stats. 1913, p. 
603; amended, Stats. 1915, p. 848; Stats. 1917, p. 1514. Almost 
as soon as the organization of the Commission had been com- 
pleted, it was ordered by Governor Johnson to investigate the 
conditions which brought about the Wheatland riot. First 
Annual Report of the Commission on Immigration and Hous- 
ing, p. 21. 
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bring to light deplorable housing and sanitary condi- 
tions in labor camps throughout the state.24 The find- 
ings of the State Commission on Immigration and 
Housing were supplemented and given wider advertise- 
ment by the investigations made by the Federal Com- 
mission on Industrial Relations.”5 

Furthermore, the widespread fear of and hatred for 
the I.W.W.’s was balanced somewhat by active sym- 
pathy for Ford and Suhr, and the movement that they 
represented.” In the press, exploiters of migratory 
labor shared with the I.W.W. the odium of denuncia- 
tion.’ 


24 Loc. cit., e.g., “Housing and sanitary conditions on that 
ranch (Durst Ranch, W.C.W.) were unspeakably bad. More- 
over it was found that these conditions were by no means 
exceptional.” 

Carleton Parker, summarizing the finding of the investigation 
of labor camps carried on in the summer of 1914 by the Com- 
mission of Immigration and Housing under his direction, stated 
that 876 camps to house 60,813 men were examined. Of these, 
297 (34 per cent) housing 21,577 workers, were pronounced 
good; 316 (36 per cent) holding 22,382 men, were pronounced 
fair; 263 (30 per cent) housing 16,854 men, were so unsani- 
tary and destitute of essentials that they were entered as bad. 
Op. cit., p. 74. 

25 Created by Act of Congress approved August 23, 1912, 

“to inquire into general conditions of labor in the principal 
industries of the United States including agriculture and espe- 
cially those which are carried on by corporate forms.” The 
nine-member commission, of which Frank P. Walsh was chair- 
man, submitted its first report to the 63rd Congress, October 
23, 1914. Hearings were held, among other places, in San 
Francisco, on “Seasonal Labor and Unemployment,” August 
27-29, and “Labor Conditions in Construction Camps,” August 
31, 1914. The testimony of Austin Lewis, Socialist attorney, 
who defended Ford and Suhr, given at the San Francisco 
hearing relative to the Wheatland riot, is of interest: “. 
It was purely a spontaneous uprising, and it was an uprising— 
a psychological protest against factory conditions of hop pick- 
ing: that is, I regard the hop fields as an open air factory 
and not as, typically, an agricultural pursuit, and, consequently, 
you have got factory psychology instead of agricultural psychol- 
ogy and that is the natural result; and the emotional result is 
the result of the nervous impact of the exceedingly irritating 
and intolerable conditions under which those people worked at 
that time. . . .” (Excerpts from personal copy of testimony 
rendered. Borrowed from Lewis’ San Francisco office, April 
24, 1944.) Lewis believes this to be the first statement giving 
recognition to the similarity between conditions of agricultural 
work in California and factory conditions. Personal interview, 
San Francisco, April 24, 1944. 

26 Parker, op. cit., pp. 67-78. Among those who sought the 
release of Ford and Suhr was Miss Charlotte Anita Whitney, 
active social worker and suffragist, whose later conviction under 
the Criminal Syndicalism Act was to arouse national comment. 
Al Richmond, Native Daughter (San Francisco, 1942), pp. 
62-63. 

27 E.g., Sacramento Bee, February 9, 1914 (editorial) : “The 
I.W.W. must be suppressed. It is a criminal organization, dedi- 
cated to riot, to sabotage, to destruction of property, and to 
hell in general. But it will not be suppressed until first are 
throttled those conditions on which it feeds. Great employers 
like Durst who shriek the loudest against the I.W.W. are the 
very ones whose absolute disregard of the rights of others, and 
whose oppressions and inhumanities are more potent crusaders 
to swell the ranks of the I.W.W. than its most violent propa- 
gandists. ...” 
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Perhaps of even greater importance to the present 
study was the growth of the I.W.W. in California ac- 
celerated by the Wheatland episode,?® and the reaction 
of the organization to the Ford and Suhr convictions— 
considered a “judicial crime” ?®—which embraced, 
among other things, an aggressive agitational campaign 
for a general strike in the hop fields for the release of 
the two.°° During the spring and summer of 1914 and 
1915, the state was placarded with stickers and posters 
threatening that no hops would be picked unless Ford 
and Suhr were released and certain changes were 
brought about in wages and living conditions in agri- 
cultural work, particularly in the hop fields. Control 
of all jobs by organizing “on the job” was urged on the 
members and, where the demands of the workers could 
not be otherwise achieved, sabotage was recom- 
mended.*? It is alleged that the I.W.W.’s during this 
campaign, drove copper tacks in trees, burned hay- 
stacks, etc. Stickers ironically advising against the 
above practices were distributed, but those opposed to 
the I.W.W. claimed that this irony was, in reality, an 
advocacy of the acts advised against.22 The general 
strike failed to materialize and a strike on the Durst 
Ranch was only partially successful but that there was 
considerable response to the campaign of aggressive- 
ness is generally agreed. One conclusion to be drawn 


28 Reports of the investigators for the Commission of Immi- 
gration and Housing showed that 40 “locals,” or branch unions, 
were established in the state in March, 1914, that five full-paid 
and full-time organizers, sent out by the national headquarters 
at Chicago, were working in the state, that some 100 volunteer 
full-time and partly paid “soapboxers” were busy throughout 
the state, and that there were some 5,000 regularly enrolled 
members. From the “Brief on the Labor Situation and Prob- 
lems in California,’ made by the Commission of Immigration 
and Housing to President Wilson’s Federal Commission on 
Western Labor Problems in California in 1917, cited in Calif. 
State Relief Administration, op. cit., pp. 55-57. 

29 Solidarity, February 14, 1914: p. 2, col. 1 (editorial). 

30 California State Relief Administration, loc. cit.; Solidarity, 
June 20, 1914: p. 2, cols. 3-4; May 9, 1914: p. 3, col. 4. 

31 California State Relief Administration, loc. cit.; Solidarity, 
loc. cit.; in issue of October 3, 1914: p. 4, col. 4, reporting 
the proceedings of the 9th I.W.W. Convention held at Chicago, 
beginning September 21, 1914, it was stated: “An important 
motion, which was passed unanimously and without discussion, 
was that all speakers be instructed to recommend to the work- 
ers the necessity of curtailing production by means of ‘slowing 
down’ and sabotage. All rush work should be done in a 
wrong manner.” 

32 Solidarity, March 6, 1915: p. 1, cols. 1-2; California State 
Federation of Labor, Proceedings of the 16th Annual Conven- 
tion contains Governor Hiram W. Johnson’s statement in denial 
of pardon for Ford and Suhr in which the I.W.W.’s are 
charged with incendiarism and threats of injury and sabotage, 
pp. 96-99. The governor refused to consider a mitigation of 
the life sentences so long as the I.W.W. “continues to commit 
or threaten acts of sabotage, arson and other forms of destruc- 
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from the above is that this campaign helped to create 
and promote favorable sentiment among California 
agriculturists for some sort of repressive legislation di- 
rected especially against the I.W.W., a sentiment which 
subsequently proved to be an important factor in the 
passage and enforcement of the Criminal Syndicalism 
Law.*4 


IV. THE CRIMINAL SYNDICALISM 
BILL OF 1917 


It is important to focus attention upon the historical 
context out of which criminal syndicalism legislation 
originated in this country, and the strenuous but futile 
efforts in California in 1917, to enact into law a bill 
patterned after the Idaho model. 


1. 


Generally speaking, the years 1914 and 1915 were 
marked by a decline in the fortunes of the I.W.W. 
followed in the latter part of 1915 by a noticeable in- 
crease in activity.1 The formation, in April, 1915, of 
the Agricultural Workers’ Organization, of the 
“A.W.O. 400,” for the purpose of actively pushing in- 
dustrial unionism among the farm laborers and harvest 
hands in the Middle West, West, and Northwest,? and 


tion of property.” Loc. cit. In this stand he was supported 
by the California State Federation of Labor. Ibid., p. 30. 
The I.W.W. commented: “. . . the governor makes many 
assertions, without adducing any specific proofs of I.W.W. 
‘lawlessness.’ ” Solidarity, September 25, 1915: p. 1, col. 1. 

33 California State Relief Administration, op. cit., pp. 55-57. 
The Hop Pickers Defense Committee asserted that the pro- 
gram for the release of Ford and Suhr in 1914 had cost the 
“masters” more than $1,000,000 and that in three weeks, from 
August 10 to September 1, out of 1,100 pickers on the Durst 
Ranch over 700 were pulled off the job by incessant agitation. 
Solidarity, July 31, 1914: p. 5, col. 3; p. 8, col. 2; September 
12, 1914; p. 1, col. 4. 

34 Paul Scharrenberg, Secretary of the California Federa- 
tion of Labor in 1914 and a member of the Commission of im- 
migration and Housing, expressed the above thought in a 
personal conference with the author, in San Francisco, May 
17, 1944. That other factors must be considered is obvious 
when one recalls that even after this campaign had been under- 
way for several years, a Criminal Syndicalism Bill failed to 
pass in 1917, but one did pass in 1919. 

1 Paul F. Brissenden, The I1.W.W., A Study of American 
Syndicalism, Columbia University Studies in History, Eco- 
nomics and Public Law, 83 (New York, Columbia University 
Press, 1920): pp. 334-335. Vincent St. John, the General 
Secretary of the I.W.W. in 1915, informed the U. S. Commis- 
sion on Industrial Relations that the cause of this slump was 
the industrial depression. He said that “the membership on 
the Pacific Coast from one end to the other, seventy-five per 
cent of them, have been out of work in the last year and have 
not paid any dues.” Industrial Relations, Hearings, II, p. 
1462. Quoted by Brissenden, loc. cit. 

2 Solidarity, April 24, 1915: p. 1, cols. 1-2; p. 3, cols. 3-4. 
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the subsequent activities of this branch of the I.W.W., 
synchronized with the wartime speed-up of all lines of 
agricultural production and the gradual decrease in the 
supply of farm labor.* Under such fortuitous circum- 
stance; the A.W.O. made rapid strides.* 

A branch of the A.W.O. was organized in California 
at a conference held in Sacramento, December 12-13, 
1915, and plans were projected for participating in the 
rotational hay, grain and fruit harvests of the state in 
an effort to organize the workers into the “One Big 
Union” and thus “to force the boss to pay more wages, 
grant shorter hours, and better working conditions.” 5 
However, the effectiveness in California of this new 
branch was, to a large degree, dissipated in internal 
wrangles and the organization failed to become firmly 
established in the state.® 


The A.W.O. also sent organizers into the lumber 
camps of Idaho, Montana, and Washington, to the oil 
fields of Kansas and Oklahoma, and to the construction 
and grading camps of the West.” This undertaking 
of a program of organization and strikes at a time 
when employers were confronted with a shortage of 
labor along with increased demands for their goods 
and opportunity to sell at a considerable profit, con- 
stituted a serious annoyance to powerful industrial in- 
terests.2 The war gave to these employers and to other 
opponents of the I.W.W. the coveted opportunity of 
associating the syndicalist philosophy and militant tac- 


3 Robert G. Cleland and Osgood Hardy, March of Industry 
(Los Angeles, 1919), pp. 115-123. 

4 Solidarity, Dec. 2, 1916: p. 1, General Secretary William D. 
Haywood reported to the 10th Convention, meeting at Chicago 
beginning November 10, that the A.W.O. had enrolled at that 
time 18,000 members. The A.W.O. became the financial main- 
stay of the whole I.W.W. On August 31, 1915, the general 
organization of the I.W.W. had a cash balance of $9,208. On 
the same date in 1916, as the result of the agricultural cam- 
paign, the balance was $18,745.33, and the income of the year 
was $50,037.28. Selig Perlman and Philip Taft, History of 
Labor in the Umted States, 1896-1932, vol. 4 of History of 
Labor in the United States by John R. Commons and others 
(New York, 1935), pp. 387-388, citing Proceedings of the 10th 
Convention, pp. 49-50. 

5 Solidarity, Jan. 1, 1916: p. 3, col. 4; p. 4, cols. 4-5; Jan. 8, 
1916: p. 1, col. 4; Feb. 12, 1916: p. 4, cols. 1-2. 

6 Stuart M. Jamieson, “Labor Unionism in American Agri- 
culture,” Ph.D. dissertation in Economics, University of Cali- 
fornia, 1943, p. 167. 

7 Perlman and Taft, op. cit., p. 388. 

8 John S. Gambs, The Decline of the IW.W. (New York, 
Columbia University Press, 1932), pp. 33-41; Justus Ebert, 
The IL.W.W. in Theory and Practice (2nd ed., Chicago, I.W.W. 
Publishing Bureau, 1921), p. 48, says: “Finally, just before 
and at the beginning of the war, the I.W.W. conducted big 
strike movements among the agricultural workers, oil workers, 
copper miners, and lumber workers. The success that attended 
these movements is believed to have inspired the agricultural, 
copper and lumber interests to foment the attacks on the 
I.W.W. made during the war... .” 
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tics of the “Wobblies” ° with violence, terrorism, lack 
of patriotism and pro-Germanism !° and, later, with 
radicalism and all of the violent characteristics attrib- 
uted to the Bolshevik Revolution.: This anti-I.W.W. 
campaign, assiduously prosecuted in the press and from 
the public platform, goes far to account for a violently 
hostile “public opinion” !? in the light of which must be 
viewed the numerous instances of mob violence against 
the I.W.W. and those associated with them,?? their 
prosecution by the federal government,** and the en- 
actment by state legislatures of criminal syndicalism 
laws specifically designed to suppress this organiza- 
tion.'5 


2; 


Brief references must be made to a few major skir- 
mishes involving I.W.W. or other radical activity in 
western industrial areas. This activity, it will be seen, 
included “free speech” fights, spread of radical propa- 
ganda, demonstrations, organizing work, strikes, trials 
and mob violence and served as the immediate back- 
ground for the enactment and attempts to enact criminal 
syndicalism legislation in 1917 and 1918 in such western 


9 This name for the I.W.W.’s is said to have originated with 
Harrison Grey Otis, Brissenden, op. cit., p. 517. For other 
theories as to its origin, see Nation, 117 (Sept. 5, 1923): p. 
242, and S. H. Holbrook, “Wobbly Talk,” American Mercury, 
January, 1926, pp. 62-63. 

10 The I.W.W. took a pacifist stand in so far as the war was 
concerned. At the 1916 convention, a resolution condemning 
the war and stating “. . . We, as members of the industrial 
army will refuse to fight for any purpose except for the 
realization of industrial freedom,” was unanimously adopted. 
Solidarity, Oct. 3, 1914: p. 4, col. 4. It published a leaflet, 
The Deadly Parallel (text in Solidarity, March 23, 1917: p. 1) 
contrasting the pacifist stand of the IL.W.W. with the American 
Federation of Labor’s resolution supporting the war. Stick- 
erettes were printed which read: “Don’t be a soldier, be a 
man.” The I.W.W. never openly opposed the draft and many 
of the members served in the armed forces. There is not the 
slightest bit of evidence, so far as the author has discovered, 
to sustain the charge frequently made that the I.W.W. mem- 
bers were German agents and received German funds. Bill 
Haywood’s Book (New York, International Publishers, 1929), 
pp. 294-295; Victor S. Yarros, “The I.W.W. Trial,” Nation 
107 (Aug. 31, 1918), p. 220; Gambs, of. cit., pp. 41-43; El- 
dridge F. Dowell, A History of Criminal Syndicalism Legisla- 
tion in the United States, Johns Hopkins University Studies 
in Historical and Political Science 57: 1 (Baltimore, 1939), 
p. 23, fn. 11. This volume is the condensed version of the 
author’s doctoral dissertation now in the Library of Johns 
Hopkins University. Hereafter, except where specified “Dowell 
MS,” the published version will be intended. 

11 Dowell, ibid., pp. 22-23. The relations of the I.W.W. 
and the Communists are described in Gambs, op. cit., p. 65, 
et seq. 

12 Gambs, tbid., pp. 21-54; Dowell, op. cit., pp. 37-43. 

13 Cf. infra, chap. V, pp. 16, 18. 

14 Cf. infra, chap. V, p. 18. 

15 Dowell, op. cit., pp. 45-88. 
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states as Idaho, Washington, California, Minnesota, 
Arizona, and South Dakota.¢ 

The year 1916 saw a recrudescense of I.W.W. free 
speech activity, the most important engagement being 
the free speech fight of Everett, Washington, which 
climaxed a number of preliminary skirmishes which 
featured, on the one hand, persistent organizational ef- 
forts on the part of the I.W.W. among the lumber 
workers of the area and, on the other hand, just as 
persistent efforts on the part of local authorities and 
citizen deputies to drive the I.W.W. organizers from 
the locality.17 The struggle culminated in the tragedy 
of November 5, 1916, when 5 I.W.W.’s and 2 deputies 
were killed and 31 I.W.W.’s and 19 deputies were in- 
jured.® Of the 294 I.W.W.’s arrested, 74 were held 
on charges of first degree murder.’® Thomas H. Tracy, 
Secretary of the new I.W.W. local at Everett, was se- 
lected as the first to be tried, and, a change of venue 
having been granted, the trial got under way in the 
Superior Court of Judge J. T. Ronald of Seattle, March 
5, 1917, lasted two months, and ended in acquittal. 
The other cases were dismissed.*° No effort was made 
to prosecute anyone for the death of the I.W.W.’s.”? 

It is of interest that while the Everett affair was 
raging in the press and court, a criminal syndicalism 
bill approved by editorial opinion of important news- 
papers and professedly aimed at the I.W.W.” was 
introduced in the Legislature and passed by both houses 
but vetoed by the Governor.” 


16 [bid., pp. 49-50, states: “An industrial map which might 
be made of the background from which sprang the enactment 
of the criminal syndicalism laws would include the lumber dis- 
tricts of California, Idaho, Washington, Oregon, and Montana, 
Utah, and Nevada; the coal mines of Colorado, Kansas, Ken- 
tucky, West Virginia, and Wyoming; the silver mines of 
Alaska and Nevada; the iron ore mines of Minnesota, Michi- 
gan, and Colorado; the oil fields of Kansas and Oklahoma; 
the great wheat belt of the Dakotas, Kansas, Oklahoma, Iowa, 
Nebraska, etc.; the ports and shipping routes of the Great 
Lakes and the West Coast; and the farms, fields, and factories 
from Ohio to the Pacific Ocean which depended on migratory 
and unskilled labor.” 

17 Walker C. Smith, The Everett Massacre (Chicago, 
I.W.W. Publishing Bureau, 1917), pp. 27-82; Perlman and 
Taft, op. cit., pp. 390-391; Edward Delaney and M. T. Rice, 
The Bloodstained Trail (Seattle, Washington, 1927), pp. 82-84. 

18 Smith, op. cit., pp. 88-101; Perlman and Taft, op. cit., 
p. 391. 

19 Smith, op. cit., pp. 105-114; Perlman and Taft, loc. cit.; 
B. S. Coleman, “The I.W.W. and the Law,” Sunset 39 (July, 
1917), p. 35. 

20 Loc. cit.; Smith, op. cit, pp. 115-296, gives a detailed 
account of the trial. Perlman and Taft, op. cit., pp. 391-392. 

21 Delaney and Rice, op. cit., p. 85. 

22 Seattle, Washington, Post-Intelligencer, Feb. 27, 1917: 
p. 4, col. 1; March 22, 1917: p. 6, col. 2; Spokane, Washington, 
Spokane-Review, March 3, 1917: p. 4, col. 2. 

23 Washington, Senate Bill No. 264, 1917, was passed over 
the veto and became Laws, c. 3, 1919, which was replaced by 
Laws, c. 174, 1919 (repealed in 1937). Dowell, op. cit., p. 147. 

Dowell, ibid., pp. 76-77 and fn. 184, states that the song, 
“Onward Christian Soldiers” was read to both houses of the 
legislature for the purpose of creating the impression that the 
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Almost contemporaneously with the Everett affair 
was the miners’ strike on the Mesaba Iron Range in 
Minnesota which began June 2, 1916, with an unor- 
ganized walkout of some 15,000 miners, involving some 
20 companies, and ending September 17, 1916.74 The 
Mesaba Iron Range strike, together with an especially 
acute strike in the lumber industry of Minnesota in the 
latter part of 1916 and the early months of 1917, pro- 
vided the principal industrial background of the Minne- 
sota Criminal Syndicalism Law.’ 

Everett was a bloody beginning of a campaign by 
the I.W.W. to organize the lumber industry of the 
Northwest, a campaign aggressively prosecuted and at 
times fiercely opposed by powerful lumber interests, 
which was to continue intermittently throughout the 
course of the war and for a short period thereafter.” 


Wobblies advocated violence, murder, arson, etc., and that, ac- 
cording to one observer, it “appears to have thrown them into 
a frenzy.” Cites letter from H. L. Hughes, Legislative Agent 
of the Washington Federation of Labor, to Governor Lister in 
Proceedings, Washington Federation of Labor (1918), p. 162. 
When one legislator tried to explain that the song was a satire 
on militarism and not an advocacy of violence, he was hooted 
down and in reply, Representative Swale, who had charge of 
the Criminal Syndicalism bill in the 1917 House, held up a 
bottle of phosphorus allegedly used by the I.W.W. to start 
fires (Spokane, Washington, Spokane-Review, March 17, 1917: 
p. 3, col. 1). The I.W.W. declared that those bottles were 
“planted” by George Keese, an operative of the Pinkerton De- 
tective Agency and agent-provocateur, who posed as an I.W.W. 
(Seattle Post-Intelligencer, April 6, 1917: p. 7, col. 3; May 1, 
1917: p. 7, col. 3; May 2, 1917: p. 2, cols. 4-5). Solidarity, 
March 24, 1917: p. 4, col. 5, prints an “Open Letter to the 
Washington State Legislators” signed by Harrison George: 
“. . Violence is the last resort, the wild blows of desperate 
defeat; the class who uses it fights on the defensive—back to 
the wall. You are now trying to legalize the violence of a 
master class fighting on the defensive; the violence the ex- 
ploiters use to accomplish industrial or political conservation. 


24 For accounts of this strike, see especially the Fifteenth 
Biennial Report of the Department of Labor and Industries of 
the State of Minnesota, 1915-1916, pp. 168-171; Gambs, op. cit., 
pp. 131-132; American Labor Year Book, 1916 (Rand School 
of Social Science), pp. 388-390; Solidarity, June 17, 1916: p. 
2, cols. 1-2; July 15, 1916: p. 1, cols. 1-2; Sept. 23, 1916: p. 2, 
cols. 1-2; p. 4, col. 4; Sept. 30, 1916: p. 1, col. 1. 

25 Approved, April 13, 1917. Minnesota Laws, c. 215 (1917). 
Dowell states that the Minnesota bill was introduced by Senator 
L. H. Nord of International Falls, where the lumber industry 
had been acutely affected by a recent strike. He cites Minne- 
apolis Tribune, Jan. 2, 1917: p. 1, col. 1; Jan. 3, 1917: p. 1, 
col. 7; Jan. 4, 1917: p. 2, col. 1; Jan. 12, 1917: p. 5, col. 1; 
March 25, 1917: p. 8, col. 2. There was but little opposition, 
the bill passing by a vote of 67-1 in the Senate and 97-1 in 
the House. Dowell, op. cit., p. 87. 

26 For conditions in the lumber industry of the Northwest 
and accounts of the organizing activities of the I.W.W. see the 
Report of President’s Mediation Commission (Washington, 
D. C., Government Printing Office, 1918) ; William H. Gibson, 
Logging in the Douglas Fir Region, United States Department 
of Agriculture, Bulletin No. 711 (1918); Cloice B. Howd, 
Industrial Relations in the West Coast Lumber Industry, 
United States Department of Labor, Bulletin No. 349 (1923) ; 
James Rowen, The I1.W.W. in the Lumber Industry, I.W.W. 
pamphlet (Chicago); Perlman and Taft, op. cit., pp. 392-398 ; 
Gambs, op. cit., pp. 36-38. 


VOL. 59, PT. 2, 1969] 


It was in the earlier stages of this campaign that the 
Idaho Legislature enacted, with three dissenting votes, 
the first state criminal syndicalism law,?7 a law which 
became the model for much subsequent legislation, in- 
cluding the bill introduced in the California Legislature 
of 1917.78 


3. 


Any attempt to depict the industrial and emotional 
background of criminal syndicalism legislation in Cali- 
fornia would be incomplete without some reference to 
the bitter struggle in progress between the anti-union 
forces of the state and organized labor and also the 
much celebrated Mooney and Billings case, which, ac- 
cording to Perlman and Taft, was “the opening event 
in this campaign to use the patriotic emotions of the 
people, not just to put down sedition and crime which 
were the official objectives of the movers in the case, 
but to strike a telling blow for the “open shop.” ”° 

A great waterfront strike in San Francisco, beginning 
June 1, 1916, and involving 4,000 longshoremen and 
600 boatmen, which was accompanied by considerable 
violence, so thoroughly aroused the employing class of 
San Francisco that the Chamber of Commerce an- 
nounced that the city must be freed from union domina- 
tion and set about to organize a Law and Order Com- 
mittee with the intention of making San Francisco an 
open-shop city.2° This committee, under the leadership 
of Fred Koster, President of the San Francisco Cham- 
ber of Commerce, readily got together a fund of $1,000,- 
000 with which to further its purposes.*t The bitter 


27 Approved, March 14, 1917. Idaho Laws, c.145 (1917) ; 
amended Laws, c.136 (1919); Laws, c.51 (1925). Dowell, 
op. cit., p. 51, fn. 17, states that a group of lumber and mining 
operators in North Idaho were behind the introduction and 
passage of this bill. As authority, he cites letters from: 
Charles W. Leaf, of St. Maries, May 21, 1934; Benjamin W. 
Oppenheim of Boise, June 4, 1934; Lieutenant Governor George 
E. Hill, of Rigby, a member of the 1917 Senate, May 6, 
1934; N. B. Pettibone, of Blaine County, majority floor leader 
of the 1917 Senate, March 28, 1933. Boise, Idaho, Evening 
Capital News, Jan. 12, 1933: p. 1, col. 8. 

The Idaho Criminal Syndicalism bill was one of a group 
of five measures including anti-sabotage, anti-strike, and anti- 
picketing bills. Proceedings, Idaho Federation of Labor 
(1918), pp. 13-15. 

28 Cf. infra, p. 14. 

29 Perlman and Taft, op. cit., p. 412. 

30 Loc. cit., Ira B. Cross, A History of the Labor Move- 
ment in California, University of California Publications in 
Economics (Berkeley, 1935), pp. 250-259. 

31 San Francisco Chronicle, July 11, 1916: p. 1, col. 8; p. 2, 
cols. 1-2. The Los Angeles Chamber of Commerce, Members 
Annual, 29th year, issued by the Board of Directors (March, 
1917), pp. 90-91, prints an address of Fred Koster to the Los 
Angeles Chamber of Commerce (given Feb. 22, 1917) in which 
he said: “During the past year we raised a fund of $1,000,000 
readily. . . . Now we are striving through publicity, through 
many other ways, through our efforts at the State Legislature, 
through our meeting of immediate problems, gradually to solve 
this great question, and we have made a far. greater progress 
than we had any legitimate right to expect. 


Last election we. 
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struggle between anti-union and union forces was 
carried into the 42nd Assembly of the California Legis- 
lature with neither side winning a complete victory.* 

On July 22, 1916, while a preparedness-day parade, 
sponsored by the Pacific Coast Defense League and not 
endorsed by organized labor groups in San Francisco,’ 
was marching down Market Street in San Francisco, 
a bomb exploded, killing eight and wounding forty. 
The city was in an uproar and heavy awards for the 
arrests of the guilty were posted. The Law and Order 
Committee called a mass meeting.*4 

On July 26 and 27, 1916, Warren K. Billings and 
Thomas J. Mooney, both known to be militants in the 
labor movement, and Mrs. Mooney, Edward D. No- 
land, and Israel Weinberg were arrested and charged 
with the crime. In September, Warren K. Billings, 
the first to be tried, was convicted of murder in the 
second degree and sentenced to life imprisonment.* 
After reading the transcript of the evidence in the 
Billings trial, W. Bourke Cockran, a leading New York 
lawyer, offered to defend Mooney without a fee.” 
Mooney came to trial in January, was found guilty of 
first-degree murder, and was sentenced to be hanged. 
The testimony of a surprise witness, F. C. Oxman, an 
Oregon cattleman was the decisive factor.3® 

In April, 1917, while the Mooney appeal was be- 
fore the State Supreme Court, the San Francisco Bulle- 
tin, edited by Fremont C. Older, produced new evi- 
dence purporting to expose Oxman as “suborner of 
perjury.” °° This so impressed Judge Franklin A. 
Griffin, the trial judge, that he appealed to the Attor- 
ney General of the State to have the case returned to 
re-trial.4° The Attorney General so stipulated to the 
Supreme Court, but that body insisted that it was bound 
by the official record and that it could not admit new 
evidence.* 

Simultaneously with the alleged exposure of perjury 
on the part of the star witness and the efforts to bring 
about a re-trial, came the world-wide labor agitation 


put over our anti-picketing ordinance. 
great step in the right direction.” 

32 One of labor’s measures, the anti-injunction bill, which 
was opposed by the Chamber of Commerce, passed the legisla- 
ture but was vetoed by Governor Stephens. Three pet measures 
of the anti-union forces failed to pass. Proceedings, California 
Federation of Labor (1917), pp. 93-95. 

83 Perlman and Taft, op. cit., pp. 413-414. 

84 San Francisco Chronicle, July 23-27, 1916. 

35 Ibid., July 28, 1916: p. 1, col. 1. 

36 Ibid., Sept. 24, 1916: p. 1, col. 1. 

37 Perlman and Taft, op. cit., p. 415. 

38 San Francisco Chronicle, Feb. 10, 1917; The Story of 
Mooney and Billings, pamphlet published by the National 
Mooney-Billings Committee (sponsored by the American Civil 
Liberties Union, n.d.) ; Louis Adamic, Dynamite (New York, 
1931), pp. 264-277. 

39 San Francisco Bulletin, April 12, 1917. 

40 The Story of Mooney and Billings, op. cit., p. 4. 

41 Loc. cit.; Perlman and Taft, op. cit., p. 416. 
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which culminated in a demonstration before the United 
States Embassy at Petrograd, Russia in May, 1917.4? 


4. 


In the early part of February, 1917, a strike began 
in a few Fresno vineyards with a walkout of fifty Ger- 
man and Italian laborers who demanded increased 
wages and shorter hours. According to the Fresno 
Morning Republican,* the strikers “terrorized” a num- 
ber of Japanese into joining them. Within two days 
several hundred workers had organized into various 
language branches of the IL.W.W. A large vineyard 
soon accepted the new scale set by the union—$2.50 
for an eight-hour day—and D. P. Pagano, President 
of the Italian branch of the A.W.O., announced that 
about two-hundred of the strikers would resume work** 
The following day at a special meeting in Fresno, the 
vineyardists acceded to the demands of the strikers 
and the group, estimated to be about two-thousand, re- 
turned to work.*® Some indication of the way in which 
this and similar I.W.W. activities were regarded by 
substantial agricultural interests may be gleaned from a 
description of the above incident which appeared some 
months later in the Pacific Rural Press: 


Early in the year the propagandas [sic] of the I.W.W. 
organization incited an uprising in Fresno County, which 
proceeded to the fields in all of the surrounding country 
and compelled the men there working to leave their work 
by threats of bodily injury and by the showing of arms 
and deadly weapons to intimidate them. Of course, that 
organization has been creating trouble and threatening in- 
dustries for several years, but the American people, with 
a tolerance unequaled, have, outside of the zones where the 
disturbance actually occurred, taken little general notice 
of their operations. . . . During this year the activities 
of that destructive I.W.W. organization have become more 
and more intolerable and spread over practically the whole 
area of our country.*® 


In April, 1917, several packing houses in the vicinity 
of Riverside were closed by a strike of orange-picking 
gangs attempting to enforce higher wage scales. Pack- 
ing companies in Redlands soon broke the strike by ob- 
taining an injunction which restrained strikers from 
interfering with pickers recruited to take their places.*’ 


9: 


At the time the 1917 Criminal Syndicalism Bill was 
before the California Legislature the United States was 


42 New Republic, 11 (May 5, 1917): p. 8. 

43 Feb. 8, 1917: p. 22, cols. 1-3. 

44 Fresno Morning Republic, Feb. 10, 1917: p. 8. 

45 Ibid., Feb. 12, 1917: p. 3, cols. 1-2; Feb. 13, 1917: p. 16, 
cols. 4-5. 

46 Noy. 14, 1917, 99: p. 528 (résumé of a paper read at the 
Fruit Growers’ Convention the same week at Sacramento by 
M. F. Tarpey). 

47 California Cultivator, April 7, 1917: p. 410. The article 
also states: “With prices as they are at present, and this is the 
period of the year when the heaviest shipping should be under 
way, this strike means severe loss to the orange growing in- 
dustry, but it is hoped that normal conditions will soon obtain.” 
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just entering the war, the great Northwest Lumber 
Strike was beginning, the Everett trial was drawing to 
a Close, the great and long continued agitational cam- 
paign in behalf of Mooney and Billings was just reach- 
ing its stride, the California papers were filled with 
charges and counter charges of a “frame-up” in the 
Mooney case and the already difficult labor situation in 
California agriculture was being aggravated by sporadic 
strike disturbances, as in the regions of Fresno and 
Riverside. 

Assembly Bill, No. 1411, a copy of the Idaho Crimi- 
nal Syndicalism Bill, was introduced into the Assembly 
on March 14, 1917, by Assemblyman T. R. Finley, 
a lawyer and Democrat of Santa Maria, Santa Barbara 
County.*® It was referred to the Committee on Judici- 
ary which submitted certain amendments to make the 
bill a part of the Penal Code.*® A motion by Repre- 
sentative Leo Friedman, Republican, to strike out the 
word “sabotage” throughout the bill failed. A stiff 
opposition to the bill was led by Representative Clar- 
ence W. Morris, Republican, a San Francisco lawyer 
and member of the Committee on Judiciary, James J. 
Ryan of San Francisco, Republican-Progressive-Demo- 
crat speaker pro tem of the Assembly, and Witten W. 
Harris, Democrat, a newspaperman of Bakersfield, 
Kern County, and member of the Typographical Union 
No. 43 and vice-president of the Third District of the 
California Federation of Labor. The bill passed April 
20 with thirteen negative votes, seven of these being 
from San Francisco and none from Los Angeles or 
Sacramento. Among those voting for the bill was 
Speaker C. C. Young, who later, as governor of Cali- 
fornia was to pardon Miss Charlotte Anita Whitney.” 
Morris gave notice that on the next day he would move 
for reconsideration.»2. This motion, made April 23, 
failed by a vote of 27-15.°3 Representative Robert 
Madison, Republican, hop buyer of Santa Rosa, So- 
noma County, explained that he voted for reconsidera- 
tion because of the confusion that would naturally 
result because of the lack of a judicial determination 
of the meaning of the word “sabotage” and because the 
author of the bill refused to accept an amendment strik- 
ing out this word.** 

The bill went to the Senate April 23, and was re- 
ferred to the Senate Judiciary Committee, of which 
Senator William Kehoe, a Progressive-Republican of 


48 Assembly Journal, 1917, p. 776. For a description of the 
bill see the Los Angeles Times, April 22, 1917: I, p. 4, col. 8. 

49 Assembly Journal, op. cit., p. 1679. 

50 Proceedings, California Federation of Labor (1917), pp. 
10, 57; Los Angeles Times, April 22, 1917, I, p. 4, col. 8; 
Dowell, MS, pp. 327-328. 

51 Cf. infra, chap. VIII, p. 52. 

52 Assembly Journal (1917), p. 2006. 

53 Assembly Standing Rule No. 63 required a majority vote, 
that is, 41 ayes, for reconsideration. 

54 Assembly Journal (1917), loc. cit. 
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Eureka, Humboldt County, was chairman.®> The bill 
was before the Committee two days, during which time 
P. H. McCarthy of San Francisco, president of the 
California Building Trades Council, opposed it. Oppo- 
nents of the bill declared that the meaning of “syndi- 
calism” and “sabotage” was uncertain and that owing 
to vagueness in definition all kinds of labor organiza- 
tions might be construed as unlawful. On the night 
of April 25 the Committee voted unanimously to table 
the bill, taking the position that it was too uncertain 
and broad in its terms, in that it permitted the courts 
unusually wide discretion in its interpretation and that 


it was susceptible of being regarded an inimical to labor- 


organizations.” On April 27 it was reported to the 
Senate “without recommendation” #8 and apparently no 
further effort was made by the 1917 Legislature to have 
the bill enacted. 


V. ENACTMENT OF THE CRIMINAL 
SYNDICALISM LAW 


The interval between the unsuccessful attempt to 
enact a criminal syndicalism bill in California in the 
spring of 1917 and the actual enactment of such legis- 
lation in the spring of 1919 was marked in general 
by a growing tension between capital and labor evi- 
denced in part by numerous strikes, considerable 
I.W.W. activity in key wartime industries, and the 
development of a brand of patriotic sentiment which 
came to look upon the I.W.W. as an enemy within the 
gates. The development of this bitterly hostile anti- 
I.W.W. state of the public mind coincided with and 
buttressed the nation-wide campaign of suppression di- 
rected against the unpopular organization, now con- 
ceived in many quarters as “outlaw.” 


1 


Strike statistics for the period under consideration 
provide an important indicator of the industrial unrest.* 


55 Senate Journal (1917), p. 2055. The president of Senate 
was Lieutenant Governor William D. Stephens, Republican, 
who as governor was to promote the enactment of the Criminal 
Syndicalism Bill of 1919. Senator Kehoe, the chairman of 
this committee which “killed” the 1917 bill, was to introduce 
the 1919 bill. 

56 Tos Angeles Times, April 25, 1917; I, p. 4, col. 7. While 
the bill was before the committee, the manager of an Alameda 
ironworks informed an Army captain that an I.W.W. mem- 
ber in San Francisco boasted of being offered a large sum of 
money to blow up a shipyard. An investigation of the I.W.W. 
member resulted in his complete exoneration. Jbid., April 25, 
1917: I, p. 4, col. 8. 

57 Ibid., April 25, 1917: I, p. 4, col. 7; Solidarity, May 5, 
1917: p. 2; Dowell, MS, pp. 330-331. 

58 Senate Journal, 1917: p. 2457. 

1 The late Isador Lubin, Commissioner of Labor Statistics, 
in the preface to Florence Peterson’s Strikes in the United 
States, 1880-1936, p. 5, points out that although an important 
indicator, strike statistics can never exactly measure industrial 
unrest. “Discontent may be greatest precisely when and because 
workers exist so precariously that they have no hope of bet- 
tering their immediate position through the use of economic 
weapons.” 
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With the rising prices and the increasing need for 
labor, industrial disputes doubled in 1916 and reached 
their all-time high of 4,450 in 1917.2. A large propor- 
tion of the wartime strikes occurred in the building 
and metal trades, in the shipyards, and in the lumber, 
coal, copper, and transportation industries—all vitally 
important to the active prosecution of the war.? Two 
of the most serious strikes, so far as the conduct of the 
war was concerned, were those which occurred in the 
lumber industry of the Northwest and in the copper- 
mining regions of Montana and Arizona.* In both of 
these as well as in a number of other strikes of this 
period of relatively less importance, the I.W.W.’s were 
actively involved.® 

More properly, the industrial conflict in the lumber 
industry of the Pacific Northwest lying roughly in the 
period between April, 1917, and March, 1918, may be 
described as a series of strikes, some “off the job” and 
some “on the job.” © The principal demands were an 
eight-hour day, better living conditions and increased 
wages.” The lumber companies raised the issues of 
radicalism, sabotage, and pro-Germanism and the state 


2 Peterson, ibid., p. 23. The same author (Lubin) gives the 
total number of strikes in 1916 as 3,789 involving 1,599,917 
workers; 1917, 4,450 involving 1,227,254 workers; 1918, 3,353 
involving 1,239,989; and in 1919, 3,630 involving the record- 
breaking number of 4,160,348 workers. Ibid., table 1, p. 21. 
The total number of strikes differs somewhat: 1916, 3,681; 
1917, 4,324; 1918, 3,232; 1919, 3,253. No estimates are given 
as to the number of workers involved. Monthly Labor Re- 
view, June, 1920, p. 200. 

3 Peterson, op. cit., p. 24. In six months, from April 6 to 
October 6, 1917, the four industries—metal trades, shipbuilding, 
coal mining, and copper. mining—are said to have contributed 
46.1 per cent of all strikes, 61.8 per cent of the workers made 
idle, and 66.3 per cent of the work days lost. Strikes in Ameri- 
can Industries in War Time, Research Report No. 3 of the 
National Industrial Conference Board, March, 1918, pp. 6-7. 

4John S. Gambs, The Decline of the IW.W. (New York, 
Columbia University Press, 1932), p. 34. 

5 During the six-month period from April 6 to Oct. 6, 1917, 
the I.W.W. are accredited as having been involved in 116 
strikes, rendering 26,906 workers idle, and causing 1,001,364 
lost work days out of the total 6,285,500 lost work days. The 
same source states that these I.W.W. strikes were of long 
duration, averaging a loss of 37.2 days per. worker, and in 
many instances were accompanied by great violence. Strikes 
in American Industries in War Time, p. 19. 

6 Gambs, op. cit., p. 36. 

7 Solidarity, April 28, 1917; p. 1, col. 4, lists ten demands of 
the newly organized Lumber Workers’ Industrial Union No. 
500, formed March 4, 1917, at a convention in Spokane: All 
steel cots with sheets and the usual sanitation and no upper 
bunks, no bunkhouses to contain more than twelve men; better 
food, served from porcelain dishes instead of metal ware; a 
minimum wage of $60.00 per month, free board and no Sunday 
work; an eight-hour day; $5.00 per day to all men employed 
on the long drives; free medical service without hospital fees; 
free transportation to the jobs; all men to be employed at 
I.W.W. headquarters or at the camps; and no discrimination 
as to membership in any union. 
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and local authorities inaugurated a campaign of sup- 
pression, arresting innumerable strikers and closing all 
of the I.W.W. halls. President Wilson’s Mediation 
Commission failed to substantiate the charges of the 
lumber companies and the report, while not to be con- 
strued as favorable to the I.W.W., yet indicated that 
the workers had just grievances and adjudged the basic 
eight-hour day in the lumber industry of the Pacific 
Northwest to be “indispensable” as a measure of na- 
tional need.?® 

Seething unrest in large copper-mining districts of 
Arizona and Montana culminated in an epidemic of 
serious strikes and repressive actions in these areas 
beginning about May, 1917, and lasting throughout the 
summer and into the fall.t° The setting and something 
of the significance of the trouble are best set forth in 
the words of the report of the President’s Mediation 
Commission: 


1. About 28% of the total copper output of the United 
States is produced in the four copper districts of Arizona 


8 Ibid., July 28, 1917: p. 1, col. 6; p. 3, col. 6; Selig Perlman 
and Philip Taft, History of Labor in the United States, 1896- 
1934, vol. 4 of History of Labor in the United States by John 
R. Commons and others (New York,, 1935): p. 394. 

9 Report of President’s Mediation Commission to the Presi- 
dent of the United States (Washington, D. C., 1918), pp. 13- 
15. “4. Partly the rough pioneer character of industry, but 
largely the failure to create a healthy social environment, has 
resulted in the migratory, drifting character of workers. 
Ninety per cent of those in the camps are described by one of 
the wisest students of the problem, not too inaccurately, as 
‘womanless, voteless, and jobless. ... 5. Efforts to rectify 
evils through the trade-union movement have largely failed 
because of the small headway trade-unions are able to make. 
Operators claim that the nature of the industry presents in- 
herent obstacles to unionization. But a dominant reason is 
to be found in the bitter attitude on the part of the operators 
toward any organization among their employees. This uncom- 
promising attitude on the part of the employers has reaped 
for. them an organization of destructive rather than constructive 
radicalism. The I.W.W. is filling the vacuum created by the 
operators. The red card is carried by large numbers through- 
out the Pacifific Northwest. Membership in the I.W.W. by no 
means implies belief in or understanding of its philosophy. To 
the majority of the members it is a bond of groping fellow- 
ship. According to estimates of conservative students of the 
phenomenon a very small percentage of the I.W.W. are really 
understanding followers of subversive doctrines. . . . 6. The 
unrest, which at bottom is the assertion of human dignity, 
focuses upon a demand for the eight-hour day. It is almost 
the only large industry on the coast in which the basic eight- 
hour day does not prevail. The operators doggedly opposed 
the eight-hour. day on the ground that they are unable to meet 
southern competition operating on longer hours. In truth, 
we cannot escape the conviction that with too many opposition 
to the eight-hour day has become a matter of pride instead of 
judgment, a reluctance to yield after having defeated the strike. 
Opposition to the eight-hour day is carried to the point of 
binding members of an employers’ association on the Pacific 
Coast by agreement to discriminate against such mills as 
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dealt with by the commission. In the early summer of 
1917, strikes became widespread in these centers, resulting, 
through the total and partial shutdown of the mines ex- 
tending for a period of over three months, in a loss of 
100,000,000 pounds of copper. 

2. Occasions for such shocking dislocations of a basic 
war industry varied in the different mining camps. Be- 
hind and controlling, however, the factors which immedi- 
ately led to the strikes are the underlying labor conditions 
of the mining industry of the state, which were devoid of 
safeguards against strikes and, in fact, provocative of 
them.14 


The evils of distant ownership are discussed as are also 
the special difficulties presented by migratory labor and 
unassimilated foreign-born elements. The attitude of 
the polyglot labor group toward the war and also the 
part played by the I.W.W. are set forth: 


7. The labor difficulties were further complicated by 
factors created by the war. This was particularly true in 
the Globe district. Doctrines of internationalism, the con- 
viction that all wars are capitalistic, which before the war 
had permeated the minds of labor the world over, strongly 
marked the leadership in the Globe district. It led to 
resolutions of opposition to the war by the miners’ local 
at the outbreak of the war. The situation was further in- 
tensified by refusal to display the flag at union head- 
quarters. This incident provoked accusations of disloyalty 
against the men on the part of the company and its sym- 
pathizers. . 

8. This roughly, is the background against which the 
copper strikes of 1917 must be projected. To these under- 
lying conditions and to the absence of processes of orderly 
government in industry the strikes of 1917 must, funda- 
mentally be attributed. These conditions may not have 
been left unavailed of by enemies of our war policy nor 
by exponents of syndicalist industrialism, but neither sinis- 
ter influence nor the I.W.W. can account for these strikes. 
The explanation is to be found in unremedied and remedial 
industrial disorders. 


On July 10, 1917, a citizens’ committee of several 
hundred at Jerome, Arizona, arrested and deported 
sixty-seven I.W.W. strikers.1? This, however, was but 
a miniature dress rehearsal to the wholesale deporta- 
tions which took place at Bisbee, Arizona, on July 12, 
1917, when 1,186 workers were rounded up by the 
sheriff of Cochise County and an armed deputized force 
of about 2,000, and, in the name of patriotism, arrested, 
loaded on a train of box and cattle cars, and taken into 


introduce the change... . 7. In the judgment of the commis- 
sion the introduction of the basic eight-hour day in the Pacific 
Northwest lumber industry is indispensable as a measure of 
national need.” Pp. 14-15. 

10 Report of President’s Mediation Commission to the Presi- 
dent of the United States (1918), pp. 3-12; Robert W. Bruère, 
“Copper Camp Patriotism,’ Nation 106 (Feb. 21, 1918): pp. 
202-203; Gambs, op. cit., pp. 39-41. 

11 Report of President’s Mediation Commission, ibid., pp. 4-5. 

12 [bid., pp. 5-6. 

13 Perlman and Taft, op. cit., pp. 398-399. 
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the desert near Columbus, New Mexico, 174 miles 
away.** 

This act together with other western disturbances in 
which the I.W.W. were involved created a furor in the 
nation’s press, calling forth on the heads of the perpe- 
trators of the deportation, both hearty praise and 
scathing denunciation, and in the minds of many served 
to further stigmatize the I.W.W. as enemies and trai- 
tors who at all costs must be suppressed.?® 


14 Robert W. Bruére, op. cit., pp. 202-203; American Labor 
Yearbook (1917-1918), pp. 79-80; Edward Delaney and M. T. 
Rice, The Bloodstained Trail (Seattle, 1927), pp. 102-104. The 
move was sponsored by the local Loyalty League and decided 
upon at a meeting of citizens on the night of July 11, partici- 
pated in by the manager and other officials of the Copper 
Queen Consolidated Mining Company (Phelps-Dodge Corp., 
Copper Queen Division) and the Calumet and Arizona Mining 
Company. Those who planned the deportation abstained from 
consulting about their plans either with the U. S. Attorney in 
Arizona or the law officers of the state or county. Perlman 
and Taft, op. cit., p. 399; Survey 39 (Dec. 8, 1917): pp. 291- 
292. An army census of the deported men revealed that 433 
were married, 199 were native-born Americans, 468 were citi- 
zens, and 472 were registered under the draft law. Of the 
foreign born, over 20 nationalities were represented. Loc. cit. 
In a subsequent trial of Harry E. Wootton, charged with 
kidnaping in connection with the deportation, the former 
sheriff, Capt. Harry C. Wheeler, said that he did not at the 
time know the marital or legal status of the men deported or 
who paid the expenses of deportation. On being asked: “Did 
you know that 62 of the men shipped out were soldiers and 
sailors; that 472 were registered for the draft; that 205 had 
bought Liberty Bonds; that 520 were subscribers for bonds, 
and that 266 were property owners of Bisbee?” Wheeler an- 
swered, “No.” Los Angeles Times, March 31, 1920: I, p. 19, 
col. 8. 

The deportees were without adequate food, water, and shelter 
for two days, after which the federal authorities took charge 
of the situation, escorted the men back to Columbus, New 
Mexico, and maintained them in a detention camp until the 
middle of September. Survey, loc. cit. 

15 In a full page titled, “The Spasms of the Brats of 
Ananias,” Solidarity, July 21, 1917, printed excerpts from the 
“kept press of Capitalism,” samples of which follow: 

Chicago Tribune: “We are not counseling lynch law, but we 
think deportation is too mild a punishment. . . . It is an- 
nounced the war department stands ready to take ‘any action’ 
in suppressing the western disturbances. We believe the ac- 
tion should be swift and severe. Any weakness would invite 
more riot and anarchy.” 

Chicago Journal: “The I.W.W. outbreak in the lumber and 
mining regions of the West is more than serious. It is a direct 
attack on the government of the United States and a diver- 
sion in favor of the government of Germany. ... But the 
modified lynch law invoked in Bisbee, Arizona, where 1,200 
of the anarchists were deported, merely passes on the trouble 
to some other town. Men who deserve deporting deserve 
prison—and they don’t make inflammatory speeches when they 
get behind bars.” 

Spokesman Review, Spokane, Washington: . No com- 
munity should make the grave mistake of combating lawless- 
ness with lawlessness.” 

Cleveland News: “Whether love of German money or hatred 
of the United States actuates them in their present endeavors 
to disable the nation in the hour demanding exertion of its 


46 
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President Wilson in a telegram to Governor Camp- 
bell of Arizona pointed out “the great danger of citizens 
taking the law into their own hands... .? 18 The sub- 
sequent report made by the President’s Mediation Com- 
mission which arrived in Arizona the first week ot 
October charged that the deportation “was wholly il- 
legal and without authority in law, either state or 
federal” and indicated that the action constituted an 
interference with the selective draft law, an interference 
with interstate commerce, and a violation of the laws 
of Arizona." The main drift of the Commission’s find- 
ings in reference to the strikes was not only to acquit 
the I.W.W. of the specific charge of treasonable con- 
spiracy proclaimed against them by the copper com- 
panies, but also to shift the burden of responsibility 
for the Bisbee deportations and other acts of violence 
which attended the strikes to the managers of the copper 
camps themselves.?® 

Similarly critical in the spring and summer of 1917, 
was the situation in the copper and zinc mines around 
Butte, Montana. Following a terrible mine disaster 
in the Granite Mountain Shaft on June 8, 1917, in 
which 164 miners lost their lives, a new union, the 
Metal Mine Workers’ Union of the I.W.W. called the 


utmost strength, the interior enemies of the I.W.W. breed 
must be sternly suppressed. While the country is at war, the 
only room it can afford the I.W.W.’s, anarchists and other 
treacherous disturbers is behind the walls of penitentiaries or 
internment camps... .” 

St. Louis Republic: “The deportations of nearly 1,200 work- 
ers, said to be mostly members of the I.W.W. from Bisbee, 
Arizona, was a conspicuous exhibition of bad citizenship. .. .” 

Ogden Examiner quotes approvingly an editorial which ap- 
peared in the Western Nevada Miner: “The I. Won’t Works, 
a brand of animal between a skunk and a rabid coyote, are 
again causing trouble and embarrassing the government by 
causing strikes in industrial plants and closing down the 
mines. This country is at war and it is not time to temporize 
with this hydrophobia bunch by giving them a trial in the 
courts they profess to despise. Machine guns, firing squads 
and plenty of rope in the hands of loyal Americans who are 
not afraid to use them liberally is the best remedy for these 
red-handed agitators. Give them a thorough dose of their 
own methods.” 

Goodwin's Weekly, Salt Lake City: “The government should 
lose no time in apprehending the ring-leaders of this seditious 
organization. . . .” 

Solidarity, same issue, comments editorially: “. . . This 
crime is a piece of ruthless barbarity that has hardly been 
equalled on the war-torn continent of Europe. ... The heart- 
rending spectacle of Belgium deportations has been duplicated 
within the shores of the nation that is going to war ‘to free 
the world from tyranny’! . .. Incidents of this kind breed 
reprisals. The drift at present is toward a massacre of union 
men that will dwarf in comparison the murdering of French 
Huguenots on the Eve of St. Bartholomew. And it is safe 
to say that the retaliation of the aroused workers of America 
would lead to nothing less than a blind and bloody revolution.” 

16 Outlook 116 (July 25, 1917): p. 466. 

17 Report of Presidents Mediation Commission, pp. 8-12. 

18 Loc. cit.; Robert W. Bruére, op. cit., p. 202. 
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miners to strike for “an unqualified observance of the 
state mining laws,” an increase in wages from $4.75 to 
$6.00 a day for underground work, and an “absolute 
abolition of the infamous rustling card system.” +° In 
reply, the companies at once denounced “the I.W.W. 
and other organizations whose one aim is to paralyze 
our industries.” °° Compromise terms offered by the 
companies were rejected and the strike continued but 
with dwindling strength until December 18, 1917, when 
it was officially ended.?? 

At 3:00 a.m. August 1, 1917, six masked men broke 
into a lodging house in Butte, Montana, and took 'Frank 
Little, an organizer and member of the General Execu- 
tive Board of the I.W.W., and hanged him from a rail- 
road trestle outside of the city. On his clothes was 
pinned a warning with the numbers 3-7-77 of the old 
vigilantes. The brutal murder of Little, who immedi- 
ately became an 1.W.W. martyr, shocked the workers 
of Butte and his funeral was attended by thousands.” 
The hanging of Little, together with the Jerome and 
Bisbee deportations, the Everett incident, “and similar 
acts of violence against workers” were sorely depre- 
cated in the report of the President’s Commission.” 


2. 


While the disturbances in the mining regions were 
yet continuing with unabated heat, lawmakers con- 
sidered the problem of what to do with the I.W.W. 
and a number of bills especially designed to curb the 
I.W.W. were introduced in the Senate. Senator As- 
hurst of Arizona asked permission of the Senate to 
print in the Congressional Record for August certain 
resolutions by the Chamber of Commerce, of Phoenix, 
Arizona, recommending that “legislation be enacted 
which will prohibit in every form advocation of crime, 
sabotage, violence, and any unlawful methods of secur- 
ing industrial or political reforms.” ?* Similar bills, 
presumably to curb 1.W.W. agitation and strike activi- 
ties, were introduced August 15 and August 16, by 
Senator Myers of Montana and Senator King of Utah, 
respectively.” 

In the summer of 1917 the I.W.W., suspected of 
sabotage from Chicago westward with financial sup- 
port from enemy sources, was quietly investigated by 
district attorneys, special agents,® and also by Presi- 


19 Solidarity, June 20, 1917: p. 1, col. 6; Charles Merz, “The 
Issue in Butte,” New Republic 12 (Sept. 22, 1917): p. 215. 

20 Ibid., p. 216. 

21 State of Montana, Third Biennial Report of Department 
of Labor and Industry (1917-1918), p. 21; Delaney and Rice, 
op. cit., pp. 110-114. 

22 Solidarity, Aug. 4, 1917: p. 2; Aug. 11, 1917: p. 2 (edi- 
torial); Aug. 18, 1917: p. 3; American Labor Year Book 2 
(1917-1918) : pp. 83-84. 

23 Report of the President's Mediation Commission, op. cit., 
p. 19. 

24 Survey 38 (August 25, 1917): pp. 457-458. 

25 Loc. cit. 

26 Homer Cummings and Carl McFarland, Federal Justice 
(New York, 1937), pp. 42-421. 
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dent Wilson’s appointee for the purpose, Judge Coving- 
ton of the Supreme Court of the District of Columbia.” 

On September 5 simultaneous raids were made by 
agents of the Department of Justice on I.W.W. head- 
quarters in Chicago, New York, Pittsburgh, Boston, 
Baltimore, Detroit, San Francisco, Milwaukee, Los An- 
geles, Spokane, Seattle, Portland, Omaha, Minneapolis, 
Fresno, and in a number of smaller cities of the Middle 
West and the Pacific Coast. Records and literature 
of the organization were seized.2® One hundred and 
sixty-six members of the I.W.W. were indicted at 
Chicago for violation of the Federal Espionage Act?’ 
and arrests were started immediately. Among those 
arrested were the general secretary-treasurer, William 
D. Haywood, all of the members of the General Execu- 
tive Board, the secretaries of the industrial unions, the 
editors of the various publications, and many of the 
leading propagandists and organizers.°° Local authori- 
ties supplemented federal action and this in turn was 
abetted on occasions by mobs, especially in regions 
where previous organizing activity of the I.W.W. had 
excited considerable attention.’ 

The situation in California preceding and following 
the government raids deserves more than passing men- 
tion, especially as it stands in the rather direct lineage 
of the California Criminal Syndicalism Act of 1919. 

Reference has already been made to the strike dis- 
turbances early in the year in the Fresno and Riverside 
regions.* In April, at a symposium held by the Com- 
monwealth Club of San Francisco to consider the grow- 
ing farm-labor problem, the I.W.W. was roundly be- 
rated. One farmer rated the saloon “as a disturbing 
element,’ only next to the “I.W.W. propaganda and 
the walking delegate.” As to the 1.W.W., he regarded 
them as a 


. most contemptible and dangerous element. When 
located they should be arrested at once, thrown into prison, 
and kept at hard labor during the period of war. If at 
that time no satisfactory signs of reformation are apparent 
the commitment should be extended to life.%3 


In June farm laborers went on strike in the vicinity of 
Turlock and as a result 1,000 carloads of cantaloupes 
were reported lost. The strike ended when growers 
enlisted the aid of local townspeople to drive the “agi- 


27 Perlman and Taft, op. cit., p. 417. 

28 Ibid., pp. 417-418, and cites Chicago Tribune, Sept. 6, 
1917; Cummings, op. cit., p. 420. Most of the Sept. 22, 1917, 
issue of Solidarity (the first issue published after the raids) is 
devoted to a description of the raids in various cities. 

29 Approved June 15, 1917. 40 Stats. 75 (May 12, 1917). 
This act was amended by the so-called “Sedition Act,” 40 Stats. 
553, approved May 16, 1918. 

30 Solidarity, Oct. 6, 1917: p. 1, col. 1; Oct. 20, 1917: p. 3, 
cols. 2-5; Perlman and Taft, loc. cit. 

31 [bid., p. 418. 

32 Cf. supra, p. 14. 

33 Farm Labor 13: 3, Transactions of the Commonwealth 
Club. Quoted by Carey McWilliams, Factories in the Fields 
(Boston, 1939), pp. 181-182. 
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tators” from the community.** On August 10 a group 
of soldiers who claimed that they were insulted because 
one of them was warned not to force his attentions 
upon Alma Suhr, seventeen-year-old daughter of Her- 
man Suhr of Wheatland fame, raided the I.W.W. Hall 
in Oakland, burning the supplies and other property.*® 
In the same month, the Toilers of the World, an 
I.W.W. group, conducted a large cannery strike at San 
Jose, in connection with which the National Guard 
was dispatched to the strike area. The newly or- 
ganized Commercial Federation of California, which 
eventually became the Better American Federation, de- 
clared in the second number of its monthly magazine, 
August, 1917: 87 “I.W.W.ism Must Be Stamped Out 
by Decent Element in State of California.” 

On September 5 the Fresno Morning Republican 
carried a story describing the sabotage allegedly in- 
flicted by I.W.W.’s on local growers. According to 
this account, haystacks had been burned and many trays 
of raisins had been dumped on the ground and covered 
with dirt.28 As a part of the nation-wide round-up of 
I.W.W.’s on September 5, 1917, United States Deputy 
Marshall Sidney J. Shannon and two assistants raided 
the I.W.W. headquarters at Fresno and arrested ap- 
proximately 125 men. Of this group, 40 were singled 
out and held without charges of any kind. Two weeks 
later, after the defense had brought writs of habeas 
corpus, many of the men were released but 25 of them 
were then indicted by the Federal Grand Jury, Novem- 
ber 21, 1917, on a charge of “Conspiring to Oppress 
Employers of Labor throughout the United States.” 3° 
Later raids and arrests were made by federal officers 
in Stockton, Hanford, and elsewhere in the state.*° 

The Fresno Morning Republican of September 11, 
1917, reported that “because of the hotbed of the 
I.W.W. discovered in Central California, and the fact 
that crops have been maliciously destroyed,” the United 
States Department of Justice had opened an office in 
Fresno, with William Freeman, Special Investigator, 


34 McWilliams, op. cit., p. 172. 

35 Solidarity, Aug. 18, 1917: p. 1, col. 6. 

36 McWilliams, loc. cit. 

37 The Commonwealth 1: 2: p. 1, cols. 2-3. One of the stated 
“10 purposes” of the organization was “To counteract by edu- 
cational methods, conferences and proper publicity, the deadly 
virus of radicalism, Bolshevism, syndicalism, I.W.W.-ism, so- 
cialism and other incendiary teaching.” Commercial Federation 
of California, Purposes (leaflet, n.d.), p. 1. 

88 Fresno Morning Republican, Sept. 5, 1917: p. 8, cols. 1-2. 

39 See Lee Tulin, “Digest of California Criminal Syndicalism 
Cases” (1926), p. 58. This work prepared by the Secretary of 
the California Branch of the Defense Committee is the authori- 
tative I.W.W. account of I.W.W. cases in California. Manu- 
script loaned to author by R. W. Henderson of Bakersfield; 
Harvey Duff, The Silent Defenders, Courts and Capitalism in 
California (n.d.), p. 22; Fresno Morning Republican, Sept. 
6, 1917: p. 1, col. 4; p. 1, col. 3. 

40 Stuart M. Jamieson, “Labor Unionism in American Agri- 
culture,” Ph.D. Dissertation in Economics, University of Cali- 
fornia, Berkeley, California, 1943, p. 171. | 
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in charge, and that farmers having labor trouble were 
directed to report to this office.* 

The California State Federation of Labor at its 18th 
Annual Convention, meeting at Sacramento, October 
1 to 6, 1917, took time out to adopt unanimously a 
resolution condemning the I.W.W. and recommending 
to its affiliates that any I.W.W. member belonging to 
an A.F. of L. union by expelled therefrom.*? 


4. 


On December 17, 1917, a bomb exploded on the back 
porch of the Governor’s residence at Sacramento, in- 
juring no one. A round-up of all I.W.W.’s in Sacra- 
mento followed and fifty-three were charged with this 
offense.*® Governor Stephens issued a statement at- 
tributing the affair to alien enemies opposed to him 
because of his war work. The Sacramento Chamber 
of Commerce stated in a resolution that all criticism 
of or opposition to war policies “tend directly to en- 
courage such fiendish acts.” #* After the arrests were 
made, Governor Stephens received a death-threat letter 
demanded $50,000, and a stick of dynamite addressed 
to him was intercepted in the mails. Another state 
official received a letter threatening to blow up his 
residence.*® On December 23 two I.W.W. members, 
George Voetter and William Hood, were arrested in 
an express office receiving a package of dynamite sent 
two days after the explosion. Hood declared that he 
had taken the explosive to use on a prospecting trip.* 
The arrest of these two was followed by at least three 
raids on I.W.W. headquarters and the arrest of every 
Wobbly discovered in Sacramento, and some forty in 
San Francisco; fifty-seven finally were jailed.*? 

Chief of Police Ira Conran of Sacramento declared 
that he had been working from the start on the theory 


41 Fresno Morning Republican, Sept. 11, 1917: p. 11, col. 4. 

42 Proceedings, resolution No. 36, p. 43. 

43 Tulin, op. cit, p. 58; Duff, op. cit., pp. 17-18. Certain 
aspects of this bombing make it of particular interest. On the 
eve of the Sacramento bombing, District Attorney Charles M. 
Fickert, who had prosecuted Mooney and Billings, was facing 
a recall election in which he was supported by powerful busi- 
ness and industrial interests and opposed by labor and anti-vice 
forces. He based his campaign on the contention that the op- 
position seeking his recall was out to “get” him because of his 
prosecution of the bombing cases and that a vote for Fickert 
was a vote to punish dynamiters and to maintain law and 
order. Then came the explosion at the governor’s mansion at 
midnight, December 17, immediately before the recall election 
on December 18. That Fickert’s return to office was due in no 
small measure to this timely explosion was generally agreed. 
San Francisco Examiner, Dec. 19, 1917: p. 1, col. 1; Sacra- 
mento Union, Dec. 20, 1917: p. 4, col. 1; San Francisco Chron- 
icle, Dec. 18, 1917: p. 18, cols. 1-2; Duff, op. cit., p. 17. 

44 Sacramento Union, Dec. 19, 1917: p. 1, col. 5; San Fran- 
cisco Examiner, Dec. 19, 1917: p. 1, col. 5. 

45 San Francisco Chronicle, Dec. 27, 1917: p. 1, col. 5; Jan. 
13, 1919: p. 12, col. 3; Jan. 18, 1919: p. 1, col. 8. 

46 Ibid., Dec. 24, 1917: p. 1, col. 8; Sacramento Union, Dec. 
23, 1917: p. 1, cols. 1-3; Duff, op. cit., pp. 17-18. 

47 San Francisco Chronicle, Jan. 10, 1918: p. 9, col. 8; San 
Francisco Examiner, Dec. 24, 1917: p. 4, col. 1; Duff, loc. cit. 
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that the I.W.W.’s were responsible for the dynamiting 
and that this was to be followed by the dynamiting of 
the light and power plant of the Pacific Gas and Elec- 
tric Company, the first step precipitating a reign of 
terror in Sacramento and throughout the entire West, 
and that this was prevented only by the arrest of the 
leaders by the police. In the meantime, private detec- 
tives working on the case announced that they had 
evidence which connected the Sacramento bombing with 
a clique of dynamiters alleged to be responsible for dyna- 
miting around Oakland and San Francisco. Deputy 
Marshall Mulhall indicated “that as a result of dis- 
closures made in connection with the investigation the 
government would apprehend all I.W.W.’s in this 
state.” *8 

Meanwhile, Special Agent Don S. Rathbun of the 
Department of Justice declared that there was not suf- 
ficient evidence of conspiracy or an overt act to hold 
any of the men in jail except Hood, Voetter and 
Graves.*® Governor Stephens, W. D. Carmichael, 
President of the City Commission of Sacramento and 
of the Chamber of Commerce, V. S. McClatchey, pub- 
lisher of the Sacramento Bee, and Rathbun conferred 
and it was decided to appeal to Washington. The ap- 
peal culminated in the issuance of warrants in blank 
by United States Commissioner Krull on the charge 
of violating the Espionage Act, the dismissal of the 
old charge against the fifty-three and the indictment 
February 8, 1918, of fifty-five, several newcomers hav- 
ing been added, for violation of the Espionage Act.®° 
On the same day the Department of Justice in Wash- 
ington announced that the indictments followed the 
discovery by government agents of a systematic cam- 
paign by the I.W.W. and a plot to destroy the indus- 
tries and shipping of the West Coast. On September 
4, 1918, twenty I.W.W.’s from Sacramento, Los An- 
geles and Fresno were indicted for arson, charged by 
officials and the press with placing incendiary bombs 
in haystacks and causing a number of fires in industrial 


48 Sacramento Union, Dec. 23, 1917: p. 1, cols. 1-2; Dec. 26, 
1917: p. 1, col. 4; San Francisco Examiner, Dec. 23, 1917: p. 
1, col. 8. 

49 San Francisco Chronicle, Jan. 2, 1918: p. 8, col. 1. 

50 Following the above-mentioned conference, Carmichael and 
Assistant Attorney General Raymond Benjamin, who had 
prosecuted Oxman when he was acquitted of subordination of 
perjury in the Mooney and Billings case, telegraphed to Senator 
Hiram Johnson and to the Attorney General urging that the 
prisoners be held. Three hours later, U. S. District Attorney 
Preston telephoned from San Francisco to hold the prisoners. 
Benjamin was instructed to take up the matter with the U. S. 
District Attorney’s office. A conference was held in San 
Francisco between U. S. District Attorney P. H. Johnson, 
U. S. Marshal J. B. Holchan, and Benjamin. The issuance 
of the warrants by Com. Krull followed. Deputy U. S. Mar- 
shall Otis Bohn was sent immediately to Sacramento with the 
warrants. Los Angeles Times, Dec. 30, 1917: p. 6, col. 1; 
Sacramento Union, Dec. 27, 1917: p. 6, col. 1; Dec. 30, 1917: 
p. 1, col. 6; San Francisco Chronicle, Dec. 30, 1917: p. 1, 
col. 5; Tulin, op. cit., p. 58. 
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plants. This indictment was subsequently dismissed, 
but most of the defendants were indicted along with 
the Sacramento group under the Espionage Act. This 
occurred on October 8, 1918, when a fourth and final 
indictment against forty-six defendants was returned, 
consolidating the Sacramento and Fresno cases under 
a charge of conspiracy, dropping a number of lesser 
defendants and adding others from San Francisco, Los 
Angeles, and Stockton.*4 Only four of the defendants 
were admitted to bail which was set at $10,000 each. 
The others were told that if they were admitted to 
bail they would be reindicted and rearrested.5? The 
defense committee office in San Francisco was raided 
seven times in six months and its secretary, A. L. Fox, 
a paid employee, was arrested fifteen times in four 
months on vagrancy charges.°? Five of the defendants 
died in jail, one from tuberculosis and four from the 
influenza epidemic. The men were held practically in- 
communicado and their mail was censored. Oppor- 
tunity to visit the men was denied to all except John 
Dymond, who, it was alleged, was sent many times to 
see the defendants and to attempt to persuade them to 
plead guilty.*4 

During the course of these events, the general state 
of mind fostered by the press throughout the nation 
and especially in California was one of hostility toward 
the ILW.W.5 A few samples from the California press, 
as quoted by Dowell,®* follow: 


Sacramento Union: “Plot to Dynamite and Burn City 
Believed Frustrated by Round-up of I.W.W.” (headline, 
December 23, 1917, p. 1, col. 3) 


51 Loc. cit.; Duff, op. cit., pp. 17-18; Gambs, op. cit., p. 65. 

52 Tulin, op. cit., p. 58. 

53 Ibid., pp. 58-59; American Labor Year Book 4 (1919- 
1920) : pp. 107-108. 

54 Tulin, loc. cit.; Duff, op. cit., pp. 27-28. According to the 
California Defense Committee, it was in this case that John 
Dymond and Elbert Coutts began their careers as professional 
witnesses. Dymond had been secretary of the Fresno 1.W.W. 
and his name appeared on the first indictment. Coutts was 
named on one of the first Sacramento indictments. For history 
of these two see Duff, op. cit., pp. 37, 40, 59-60; California 
the Beautiful and Damned, General Defense Committee (Chi- 
cago, I.W.W. pamphlet, n.d.), pp. 15-22; George Kirchwey, 
A Survey of the Workings of the Criminal Syndicalism Law 
(Los Angeles, American Civil Liberties Union pamphlet, 1926), 
pp. 16, 40, 44: opinion of Justice Plummer in People v. Cox, 
66 Cal. App. 293. 

55 Gambs, op. cit., pp. 55-58, gives a good idea of the atti- 
tude of the press to the I.W.W.; Eldridge F. Dowell, A His- 
tory of Criminal Syndicalism Legislation in the United States, 
Johns Hopkins University Studies in Historical and Political 
Science 57: 1 (Baltimore, 1939): pp. 40-43, makes numerous 
quotations from press headlines and editorial comment to indi- 
cate that the press directed the public mind to have these im- 
pressions regarding the I.W.W.: (1) the I.W.W. are a law- 
less and destructive group; (2) they are German agents; (3) 
a wartime strike or interference with industry is a disloyal 
or treasonable act; (4) the I.W.W. are disloyal; (5) they are 
Bolsheviki or like them, and plan a violent revolution; (6) the 
Seattle strike was an attempted revolution. 

56 Loc. cit. 
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San Francisco Chronicle: “The I.W.W. propose to de- 
stroy society by what they call “direct action,’ but which 
other people call arson, dynamiting, and murder,” (edi- 
torial comment, December 25, 1917, p. 18, col. 2) 

San Francisco Chronicle: ‘“Kaiser’s Coin Pays for 
I.W.W. Sabotage,” (headline, February 22, 1918, p. 1, 
col. 3) ` 

Los Angeles Times: “The Kaiser credits Hearst, La 
Follette, and the I.W.W.’s as the most representative Ger- 
mans in America,” (editorial comment December 26, 1917, 
p. 4, col. 1) 


The Sacramento Union urged driving the “bandit 
crew” from the city and depriving them of all protec- 
tion of the law.5? The San Francisco Chronicle, al- 
though advising lawful procedure against the I.W.W.’s, 
hinted at other action should this fail.58 The Common- 
wealth advocated hanging as “The Only Way.” °° 

In such an atmosphere of hostile feeling, raids, ru- 
mors and advocacy of violence, the forty-six defendants 
went on trial in Sacramento on December 8, 1918, the 
day of the nationwide Mooney strike. The defendants 
were charged with: (1) conspiracy to prevent the en- 
forcement of the laws of the United States in wartime 
by force, strikes, sabotage, etc., and to overthrow the 
government of the United States by such means; (2) 
unlawfully intimidating employers who were furnish- 
ing the United States with war supplies required and 
authorized by law; (3) conspiracy to violate the Se- 
lective Service Act; and (4) conspiracy to violate the 
Espionage Act.® Forty-three of the defendants pre- 
sented no defense and employed no attorney.** United 
States District Judge George H. Rudkin of Spokane 
presided. No attempt here will be made to detail 
the course of the trial except to say the testimony came 
from I.W.W.’s, sheriffs, constables, police officers, 
marshals, fire chiefs, private detectives, employers, etc., 
the government case largely centering around the testi- 
mony of John Dymond, Elbert Coutts and Joe Arata 
who later became notorious as professional witnesses 
in the criminal syndicalism cases. These witnesses 
testified concerning destructive sabotage in the canning 
industry, setting fire to haystacks, manufacture of phos- 
phorus bombs, etc., and sought to implicate the defen- 
dants in their conversations or actions.** 

Of the three defendants with attorneys, two received 
two months in the San Francisco jail and the one 


57 Sacramento Union, Dec. 24, 1917: p. 4, col. 1. 

58 San Francisco Chronicle, Dec. 19, 1917: p. 18, col. 1; Dec. 
20, 1917: p. 20, col. 2. 

59 The Commonwealth, February, 1918: p. 1, cols. 2-3. 

60 Anderson v. United States, 269 Fed. 65. 

61 These, the “silent defenders,” contended that no justice 
could be obtained in California courts, especially in a hostile 
community such as that of Sacramento. Tulin, op. cit., pp. 
58-59. 

62 Loc. cit. 

63 Tulin, op. cit., pp. 58-59; Duff, loc. cit.; American Labor 
Year Book 4 (1919-1920): pp. 107-108; Delaney and Rice, 
op. cit., pp. 94-95; Sacramento Union, Dec. 10, 1918, to Jan. 
18, 1919; New Solidarity, Dec. 28, 1918: p. 1, cols. 5-6; Jan. 
25, 1919: p. 1, cols. 5-6; Feb. 1, 1919: p. 1, cols. 5-6. 
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woman received a $100.00 fine. Twenty-six of the 
others were sentenced to ten years; two to five years; 
three to four years; two to three years; six to two 
years; five to one year.** Eleven of the “Silent De- 
fenders” broke their rule of silence and took advantage 
of their rights to make statements before the sentences 
were imposed. Their statements in general sounded 
a note of defiance and indicated their convictions of 
the impossibility of receiving justice in a California 
court.® 

The verdict in this case came just a few days before 
the criminal syndicalism bill was introduced. The 
chief significance of the Sacramento trial in so far as 
the enactment of the criminal syndicalism act is con- 
cerned seems to lie in the fact that it helped to create 
an atmosphere in which opposition was smothered.* 

Meanwhile, and perhaps setting the pattern for the 
Sacramento trial, the great Chicago trial of 100 I.W.W. 
leaders, which opened April 1, 1918, had culminated in 
a verdict of guilty and sentences by Judge K. M. 
Landis, on August 30, ranging from ten days to twenty 
years.*”7 In the minds of some competent students of 
the problem, the I.W.W. organization, as well as the 
individual defendants, had been at the bar of justice. 
The verdict rendered signified that the I.W.W. had 
been adjudged a menace to America’s preparedness in 
war, and that for the organization to exist, it must 
change its tactics and methods, declare a sort of truce, 
and confine itself to purely theoretical criticism of the 
present industrial system and theoretical advocacy of 
its cooperative order.*8 


64 Tulin, op. cit., pp. 58-59; American Labor Year Book 4 
(1919-1920) : loc. cit. 

85 One declared: “They crammed in all of the perjurers and 
dope heads they ran across. If we proved every witness a 
perjurer it would avail us nothing. The Sacramento Bee has 
told these jurors to convict and convict they must. If they were 
conscientious and freed us, their liens would be called in, their 
businesses would be ruined and they would be strictly up 
against it. They will disregard the perjury and convict us. 
They must cater to the vigilante spirit in Sacramento or suffer 
themselves.” Duff, op. cit., p. 56. Another declared “. . . 
Many of the government’s witnesses were bought and paid for. 
. . . This court and its proceedings are a disgrace to the 
United States.” Sacramento Union, Jan. 18, 1919: p. 1, col. 5. 

66 This thought was expressed by Attorney R. W. Henderson 
of Bakersfield, in a personal interview with the author, in 
Berkeley, May 6, 1944. Attorney Henderson served as attor- 
ney for the I.W.W.’s in many criminal syndicalism cases. 

87 Victor S. Yarros, “Story of the I.WW.W. Trial,” Nation 
107 (Aug. 31, 1918): pp. 220-223; Victor S. Yarros, “Sur- 
vey,’ New York Weekly, Sept. 7, 1918: pp. 630-632; Sept. 
14, 1918: p. 633; Perlman and Taft, op. cit., pp. 417-420; 
Gambs, op. cit., pp. 27-29. 

68 Carleton Parker, The Casual Laborer and Other Essays 
(New York, 1920), p. 92: “The Federal Government has within 
very recent weeks judged the I.W.W. as a menace to America’s 
preparedness for war, ...” Perlman and Taft, op. cit., pp. 
420-421: “In the course of the trial it became plain that the 
I.W.W. as well as the individual defendants were at the bar 
of justice.” 
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5. 


The early demands for some sort of legislation to 
check what was considered to be the growing menace 
to the industrial and political order offered by radical 
minorities, especially the I.W.W., culminated, as we 
have seen, in the nearly successful attempt in 1917 to 
enact a criminal syndicalism bill. 

Immediately after the Sacramento bombing, the San 
Francisco Chronicle called for legislation against an- 
archists and those suggesting or inciting direct action. 
On December 25 it advocated three such measures: a 
law punishing the possession of explosives, a law de- 
claring organizations to be unlawful that suggested or 
incited direct action and making membership in them 
a crime, and a law providing that once such member- 
ship had been proved in criminal cases, “the defendants 
should be denied all the opportunities for defense against 
the accusation of particular crimes, which society grants 
to others,” and further providing that they should be 
denied all standing as plaintiffs in civil suits®® The 
press of Sacramento, likewise, pointed out the need for 
anti-I.W.W. legislation, though apparently desiring a 
federal law, and referred to the lack of it as the prin- 
cipal explanation for vigilante action.”° The Los An- 
geles Chamber of Commerce went on record as favor- 
ing the prohibition “in every form under heavy penalty” 
of “all forms of political agitation, advocating crime 
and other unlawful methods of terrorism.” ™ 

In the 1918 gubernatorial campaign, all of the candi- 
dates, and especially the successful one, Governor Wil- 
liam D. Stephens,’? stressed the necessity of the sup- 
pression of the I.W.W. and its alleged arson campaign 
in California.’ 

In his inaugural address before a joint assembly of 
the forty-third session of the California legislature, on 
January 7, 1919, Governor Stephens denounced the 
I.W.W.’s in no uncertain terms, referring to them as 
the American counterpart of “That anarchistic move- 


69 San Francisco Chronicle, Dec. 20, 1917: p. 20, col. 2; Dec. 
25, 1917: p. 18, col. 2; Dec. 27, 1917: p. 16, col. 2. 

70 Duff, op. cit., p. 26. 

71 Members’ Annual, March, 1918, p. 28. 

72 Stephens, a Republican, had come to California from Ohio 
as a railroad engineer and was later engaged in the commercial 
and grocery business. He was Director of the Los Angeles 
Chamber of Commerce from 1902 to 1911 and was its Presi- 
dent in 1907. He became Mayor of Los Angeles in 1909 and 
served in Congress from 1911 to 1916, when he was made 
Lieutenant Governor by Governor Hiram W. Johnson. Who’s 
Who in America (1919-1920), p. 2696. 

73 Duff, op. cit., p. 66. According to Dowell, MS, p. 358, 
Republican State Chairman Raymond Benjamin stated to the 
press that a plank for the control of the I.W.W. was a part 
of Stephen’s campaign platform. Dowell cites as authority a 
personal interview with Benjamin, March 26, 1934. 

The I.W.W. charged that Governor Stephens’ stress on arson 
was traceable to his close association with the insurance com- 
panies. Duff, op. cit., pp. 69-70. 


[TRANS. AMER. PHIL. SOC. 


ment which in Europe is termed ‘Bolshevik.’” He 
further labeled them “those skulking wielders of the 
torch of contemptible setters of time explosions” and 
declared that “There is a need for an organization to 
point out the falsities and the impossibilities of terrorist 
doctrines. In this work honest labor might well take 
the lead.” Continuing, the Governor declared: 


These Huns of industry seek the destruction of every 
honest impulse and of every fair and just rule which men 
out of their age-long experience have created for their 
material benefit. These terrorists do not represent labor, 
but are the bitter enemies of all honest workers. During 
the war they did all in their power to aid the enemy. They 
must be suppressed with a determined hand and I would 
recommend the enactment of such stringent legislation as 
will aid and assist the officers of the law in more effectively 
dealing with this law-defying element.”4 


On January 9, 1919, Secretary of Labor Wilson an- 
nounced that the Department of Labor was planning 
the arrest and detention, pending their deportation, of 
all aliens found advocating anarchy or destruction of 
property and that instructions to this effect were to be 
sent to all immigration officials before the end of the 
week. Wilson is reported as saying, 


We will take no step against aliens simply for joining 
the I.W.W. ... but we plan to arrest and detain, pending 
steps for their deportation, all aliens, whether or not 
I.W.W.’s found advocating or teaching anarchy, the over- 
throw by force and violence of the United States. . . .75 


Editorially, January 14, 1919, the Los Angeles Times 
denounced Bolshevism as the “present menace” for free 
people and asserted that Seattle and San Francisco were 
the only points on the Pacific Coast where it had taken 
room. The reason given for this fact was that “During 
a period of years those cities have been propagating 
stations for labor union lawlessness. . . .” 78 

On January 24, 1919, five days after the close of the 
famous Sacramento trial, Senator William Kehoe of 
Eureka, a Progressive-Republican, at the request of the 
administration,’ introduced the criminal syndicalism 
bill, Senate Bill No. 660. It was then referred to the 
Judiciary Committee, of which Senator Kehoe was the 
chairman.?® A circumstance apparently not generally 


T4 Senate Journal (1919), pp. 3-4. In his article reviewing 
the governor’s message, Alan McEwen, legislative reporter for 
the San Francisco Call and Post, asserted that a number of 
legislators are occupying occasional spare moments looking 
over the forty odd defendants of the I.W.W. on trial at 
Sacramento and “no doubt gathering determination to legislate 
the sabotage organization out of existence.’ San Francisco 
Call and Post, Jan. 8, 1919: p. 4, col. 7. 

75 Ibid., Jan. 9, 1919: p. 8, col. 5. 

76 Part II, p. 4, cols. 2-3. 

77 Cf. supra, chap. IV, p. 15, fn. 55; Franklin Hichborn, 
The Case of Charlotte Anita Whitney (1920), p. 5. 

78 Senate Journal (1919), pp. 69, 309. 


VOL. 59, PT. 2, 1969] 


known at the time was that the bill had been drafted 
by Raymond Benjamin at the request of Governor 
Stephens.”® 

At the time of the introduction of the bill, and for 
a few weeks thereafter, there was strike activity, in 
which the I.W.W. played a leading role in the citrus 
industry of Southern California; in the region of San 
Dimas, Covina, Duarte, Monrovia, San Gabriel, Azusa, 
and Charter Oak. A number of arrests followed and 
the papers branded the strike as a “Bolshevik” con- 
spiracy to cripple the citrus industry.*° On February 
5, following a meeting in the afternoon at Dequesne 
Packing House, said to have been attended by every 
prominent grower in the San Gabriel Valley, a truck 
was hired and four-hundred men and women residents 
of Covina, Azusa, Glendora, Charter Oak, LaVerne, 
Claremont and neighboring communities, forcibly 
ejected the “thirty-one men and four women I.W.W.— 
Russian Bolshevik agitators” from the region, removing 
them to Los Angeles.“ Efforts on the part of orange 


79 Dowell, MS, pp. 359-360. Dowell reports the drafting of 
the bill substantially as follows: Governor Stephens talked to 
Attorney General U. S. Webb about drafting a law against 
the I.W.W. and Webb sent for Benjamin who, although he 
had left the Attorney General’s office, had while there investi- 
gated the activities of the I.W.W. and the means of checking 
them. After a talk with the Governor, and at his request, 
Benjamin drafted the Criminal Syndicalism Bill. In so doing 
he consulted the existing criminal syndicalism laws and added 
provisions from his own experience. Sabotage was defined, 
Mr. Benjamin asserts, not because of the attack in 1917 on 
the indefinite meaning of the term, but because the Constitution 
of California requires that all statutes be in the English 
language. The word “change” in section 1 was chosen instead 
of “reform,” he says, in order to guard against the possibility 
of the latter phraseology’s being used to make the law applica- 
ble to a referendum. Mr. Benjamin says that the purpose of 
the law was to reach the advocate of sabotage because it was 
impossible to catch him in the actual act, and he thinks this 
type of legislation valuable in addition to the normal law 
against violence and incitement thereto because it calls atten- 
tion to the particular and distinctive nature of the crime in- 
volved, i.e., violence against the existing political and economic 
order. Dowell cites as authority for this account an interview 
with Benjamin, March 26, 1934, and University Debaters An- 
nual (1923-1924), pp. 82-83. 

80 Los Angeles Times, Jan. 24, 1919: I, p. 11, col. 8; Jan. 
26: II, p. 10, cols. 6-7; Jan. 29: II, p. 8, col. 6; Jan. 31: II, 
p. 1, cols. 1-6; Feb. 5: II, p. 1, cols. 1-2; p. 5, col. 3; Cali- 
fornia Cultivator, Feb. 15, 1919: p. 205. 

It is not suggested that this strike had any direct connection 
with the introduction of the criminal syndicalism bill. How- 
ever, the enthusiasm of legislators from Southern California 
for Anti-I.W.W. legislation was probably not diminished 
thereby. 

81 Los Angeles Times, Feb. 6, 1919: II, p. 1, cols. 1-7. The 
same article states that a report reached Sheriff Cline that “the 
Russians are prepared to use a destroying fluid on the orange 
trees. It was also said that they carry brass tacks to drive 
into the trees.” The meeting of the directors of the California 
Orange Growers’ Association, February 5, decided that the 
situation was best handled by individual associations. The 


ENACTMENT OF THE SYNDICALISM LAW 23 


growers to secure federal aid to break the strike were 
met with the reply of United States District Attorney 
Robert O’Connor and Special Assistant W. Fleet Pal- 
mer that at present there was no remedy in the Federal 
Law for the condition. The federal officials are re- 
ported to have stated that, while the language of the 
strikers was treasonable in a measure, it would be some- 
thing else to prove it; and as they were not engaged 
in any overt act in harmony with their revolutionary 
doctrines, it would be impossible to prosecute them 
successfully from that point of view. It was no viola- 
tion of law to counsel a strike.*? 

Reports that the I.W.W. were plotting trouble in 
Los Angeles in connection with the proposed general 
strike in Seattle led to a special meeting of the repre- 
sentatives of the United States Army, of the police de- 
partment, and of leading business and commercial or- 
ganizations, at the behest of Mayor Woodmar of Los 
Angeles, in the mayor’s office on the morning of Febru- 
ary 6, 1919. The purpose of the meeting was to con- 
sider means to be taken to suppress any attempts at 
“Bolshevik” disorders in Los Angeles. A “League 
of Community Interests,” consisting of representatives 
from all the important interests of the community, was 
formed. The announced purpose of the league was “so 
to satisfy the unemployed as to prevent any movement 
that would be antagonistic to the welfare of the com- 
munity.” 83 

In February, 1919, the big headlines in the press 
throughout the country exploited the news, rumors, and 
allegations concerning the great five-day general strike 
in Seattle. In this strike of February 6-11, some 
60,000 workers withdrew from work, thus bringing 
every industry and trade in the city to a standstill. 
Although the strike was actually conceived and carried 
out by rather militant craft unions of the American 
Federation of Labor with the primary object of assist- 
ing the shipyard workers to win their strike for an 
increase in wages, it was roundly denounced by Mayor 
Ole Hanson and others as the incipient movement in an 
imminent Bolshevik revolution. This theory, widely 
heralded in the conservative press of the country, served 
to add appreciably to the already surcharged anti- 


Ontario-Cucamonga Exchange, representing more than 1,000 
growers in thirteen associations appointed a committee to handle 
the situation and it is understood that the committee will pro- 
ceed along “the lines of stopping any outbreaks by means of 
court injunctions and armed deputies.” Loc. cit. 

82 Ibid., Feb. 11, 1919: II, p. 1, col. 1. 

83 Ibid., Feb. 6, 1919: II, p. 1, cols. 3-4; Feb. 7, 1919: II, 
p. 1, cols. 1-2. Among those attending the meeting were 
representatives of the Chamber of Commerce, the Merchants 
and Manufacturers’ Association, the Realty Board, the banks, 
Detective Captain George K. Home of the Police Department 
and Captain Spellman of San Pedro. 
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radical hysteria with which the country was afflicted in 
the immediate post-war period.*4 

At the annual meeting of the Los Angeles Chamber 
of Commerce, February 22, 1919, a number of speakers 
took occasion to further Mayor Ole Hanson’s interpre- 
tation of the Seattle strike and to warn the “forces of 
lawlessness and disorder” that should they try to para- 
lyze the industries of that city, they would be met by 
the “same firm resistance as was accorded them by 
that splendid type of American citizenship, Mayor Ole 
Hanson of Seattle.” 8 Likewise, Secretary of Labor, 
Wilson, in his keynote speech opening the Governors 
and Mayors’ Conference, March 3, 1919, styled the 
Seattle strike a deliberate attempt “to create a social 
and political revolution that would establish the soviet 
form of government in the United States and put into 
effect the economic theories of the Bolsheviki of 
Russia.” 3° 


84 Perlman and Taft, op. cit., pp. 439-443. These authors 
emphasize the orderly and peaceful way in which the strike 
was conducted and give weighty considerations discounting the 
theory of its revolutionary nature. Gambs, op. cit., pp. 133- 
134, gives evidence of considerable I.W.W. activity in pro- 
moting the strike. The account given in the American Labor 
Year Book 4 (1919-1920): pp. 170-171, while insisting that 
the strike was actually conceived and carried out entirely by 
craft unions of the A.F. of L., nevertheless concedes that it 
would not have been possible had it not been for the radicalism 
of the Seattle labor movement. This radicalism, it is said, 
grew up during the war, or concurrently with the growth of 
the shipbuilding industry which doubled the union membership. 
The influx of young, transitory workers in shipyards, the news 
of the Russian Revolution, the success of the Metal Trades 
Council with its “blanket agreement” experience in industrial 
unionism, and in a minor degree, the I.W.W. propaganda 
against craft isolation are declared to be some of the factors 
in the growth of the new spirit. 

85 Members’ Annual (1919), p. 54. The quotations are from 
Vice-President Oscar C. Mueller’s introductory speech at the 
annual banquet. In the address of Hon. Myron T. Herrick of 
Cleveland, Ohio, to the Chamber we find these words: “We 
are long suffering and slow to anger, but we now know that 
there is a distinct and definite movement on the part of certain 
criminal anarchists to tear down our institutions. This is so 
apparent that the time has come to stamp it out. I do not 
dignify this group with the names of Socialist, Bolsheviki or 
I.W.W.’s, but call them by their right name—criminal anar- 
chists. . . . It is . .. the manifest duty of every partisan, 
nonpartisan, official or nonofficial organization in the United 
States, as well as every individual citizen to now give this 
evil undivided attention for a very short time. . . . Mayor 
Hansen of Seattle has given treason and anarchy the right 
answer. The Chamber of Commerce, becoming advised of the 
holding of seditious meetings throughout the city, through 
its own agencies and with the assistance of the American Pro- 
tective League, discovered that at these meetings, treason was 
the chief topic. . . . We should stamp out at once for good 
and all these plotters and traitors. We have taken steps to 
do this in Cleveland. These traitors and alien enemies should 
be put behind the bars, deported, electrocuted, hung or shot.” 
Ibid., p. 62. 

86 Proceedings of the conference with the President of the 
United States and the Secretary of Labor of the Governors of 
the States and Mayors of Cities. .. . , Washington, D. C. 
(1919), p. 33. 
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On March 19 Mrs. Greenwood was killed by a bomb 
exploding in her garden in Oakland. More than two 
months before this event, on January 5, 1918, George 
D. Greenwood, vice-president of the Savings Union 
Bank and Trust Company of San Francisco, had re- 
ceived a note signed “C C of C” threatening to destroy 
his home with dynamite if he did not pay $5,000. 
United States Deputy Marshal Mulhall declared “C 
C of C” to be an I.W.W. symbol, and said there was 
a direct connection between the Greenwood murder, 
the Sacramento affair, and other bombings. District 
Attorney Decato of Alameda County, Pickert of San 
Francisco and Captain of Inspectors Drew of Oakland 
held the I.W.W. responsible for the murder and con- 
sidered the explosion the beginning of a reign of 
terror.*’ 

On March 18 the Criminal Syndicalism Bill received 
the recommendation of the Senate Judiciary Commit- 
tee.88 When it came up for its third reading on March 
24, Senator Kehoe explained that it had been framed 
to carry out the recommendation of Governor Stephens, 
in his opening message, that the propaganda of the 
I.W.W. be checked. There was no opposition; the 
bill passed by a unanimous vote of those present, 30-0. 
However, the Senate failed to take a separate vote on 
the emergency clause, as was required, and Kehoe was 
granted a reconsideration by 33-0. On March 25, the 
bill passed the Senate 33-0, and the emergency clause 
34—0.*° 

The Assembly received the bill March 26 and re- 
ferred it to the Committee on Capital and Labor, the 
chairman of which was Grant R. Bennett, Republican 
of Santa Clara County.°® A division arose in the com- 
mittee between those favoring the bill as it was passed 
by the Senate and some labor representatives who de- 
sired to amend it. Assemblyman Hurley from Alameda 
County, one of the spokesmen for organized labor in 
the Lower House, and Chairman Bennett led the latter 
group. On the night of April 17 the Assembly Labor 
and Capitol Committee held a special hearing on the 
bill. Preceding this hearing, earlier the same day, was 
a brief discussion of the bill on the floor of the As- 
sembly. It was at that time asserted, by spokesmen 
of organized labor, that the bill as introduced, could, 
if enacted into law, be used to imprison labor leaders 
in any serious industrial dispute in which the strike 
or the boycott was used. Daniel C. Murphy, president 


87 San Francisco Chronicle, March 28, 1919: p. 1, col. 3; San 
Francisco Examiner, Jan. 8, 1918: p. 1, col. 1; March 20, 1919: 
p. 1, col. 8; p. 2, col. 2. On April 27, 1919, after the legislature 
had adjourned, C. L. Steffan, an Oakland shipworker, believed 
insane, confessed placing the Greenwood bomb and denied 
being an I.W.W. San Francisco Chronicle, April 28, 1918: 
p. 1, col. 3. 

88 Senate Journal (1919), p. 584. 

89 Tbid., pp. 608, 800, 832; Sacramento Union, March 25, 
1919: p. 2, col. 2; San Francisco Chronicle, March 25, 1919: 
p. 1, col. 6. The Senate had forty members. 

90 Assembly Journal (1919), pp. 946-947. 
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of the State ‘Federation of Labor, Paul Scharrenberg, 
Secretary of the Federation, and other labor leaders, 
while approving the announced intent of the bill which 
was to stamp out the I.W.W., objected to it in its 
original form as susceptible to being used against bona 
fide labor organizations. A majority of the committee 
favored amendments offered by Assemblyman Hurley 
on behalf of the State Federation of Labor. On April 
18 the bill was reported out on a recommendation, 
“do pass as amended.” A minority report against the 
amendments was also made.*! The amendments under- 
took to define more definitely the punishable offense 
and to reduce the penalty.® 

On April 22, the day the Legislature adjourned, the 
bill came up in the Assembly for the third reading. 
Chairman Bennett of the Committee on Labor and 
Capitol moved to amend the bill by adding in section I: 


Provided, however, that the lawful purposes and acts of 
labor organization in conducting strikes or boycotts shall 
not be construed to be a means of accomplishing a change 
of industrial ownership or control, or of affecting any 
political change as those terms are used in this act.?? 


A heated debate followed. Assemblyman A. J. 
Matthews of Susanville, the administration floor leader, 
announcing that the bill was an administration measure, 
charged that the amendment was not offered in good 
faith because it would be virtually impossible to get the 
bill from the printer before the adjournment. Bennett 
insisted that, as it stood, the bill would menace, not 
only organized labor, but such organizations as the 
Nonpartisan League and any other organization formed 
to bring about a change in government or industrial 
ownership. “As a matter of fact,’ he declared, “I 
don’t think any of you know what syndicalism means.” 
As an argument for the amendment he quoted Governor 
Stephens’ words in his inaugural message to the Legis- 
lature: “The rights of labor must be maintained.” 
Hurley also spoke for the amendment, charging that 
the administration had failed to carry out the pledge 
of the Governor that labor was entitled to a larger 
share of the profits of industry and that its rights must 
not be impaired. Assemblyman Strother said that it 
was nonsense to believe that the bill could be construed 
to interfere with unions, and Assemblyman Kasch of 
Mendocino said that “if organized labor steps from 
over the line drawn by the bill it should also be made 
subject to the penalties provided.” In closing the de- 
bate, Bennett said: “Instead of curing the evil you are 
increasing it.” 

91 San Francisco Call and Post, April 18, 1919: p. 1, col. 1; 
Los Angeles Times, April 19, 1919: I, p. 4, col. 6; April 20, 
1919: I, p. 11, col. 4; April 21, 1919: I, p. 3, col. 4. 

92 Assembly Journal (1919), pp. 1807, 1849. They substituted 
“aiding and abetting’ for “encouraging” wherever the latter 
appeared; inserted the word “physical” in the definition of 
sabotage in Section I; struck out “or assemblies with” in Sec- 
tion II, subsection 4, and reduced the penalty in Section II 


from twenty to fourteen years. 
93 Ibid., p. 2017. 
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The amendment lost 16-53, the emergency clause 
passed 62-8, and the bill passed 59-9. Of the nine 
negative votes, seven were Republican and two Demo- 
crat; three were from San Francisco and the other 
six scattered. There were no negative votes from 
Sacramento (two had favored the amendment exempt- 
ing labor) or Los Angeles. Five of the thirteen of the 
Committee on Labor and Capitol opposed the bill.% 

The Senate concurred in the House amendments, 
33-0, on the same day, the last one of the session, and 
Senate Bill No. 660 was presented to Governor 
Stephens at 7:00 p.m. He signed it on April 30, 1919, 
and it went into effect immediately, owing to the in- 
clusion of the emergency clause.®° 

Six who voted against the bill had explanations for 
their votes inserted in the Assembly Journal. A re- 
curring note in these reasons was the belief that the 
bill, as enacted, was inimical to the cause of organized 
labor. Other objections assigned were vagueness and 
ambiguity of the wording of the bill, that it was un- 
necessary since sufficient laws to punish unlawful acts 
with reference to destruction of property were already 
on the statute books, belief that in its operation such 
legislation would not only be ineffective in curing 
I.W.W.-ism but would endanger freedom of speech 
and thought. 


94 Ibid., pp. 2017-2019; Sacramento Union, April 24, 1919; 
p. 3, col. 2; Los Angeles Times, April 23, 1919: I, p. 4, col. 
4; San Francisco Call and Post, April 23, 1919: p. 1, col. 1. 
The Assembly had eighty members; apparently fourteen of 
them Democrats. Assembly Journal (1919), p. 4. 

95 Cal. Stats. (1919), c. 188, p. 281, See Appendix A. 

96 Assembly Journal (1919), p. 2019. Samples of the state- 
ments follow: 

Edgar S. Hurley, assemblyman from Oakland, Alameda 
County: “. . . Senate Bill No. 660 is the so-called syndicalist 
and anti-I.W.W. bill. I consider that the language of the bill 
is ambiguous and indefinite, in that the terms of the bill are 
not sufficiently defined. I fear that some of our many em- 
ployers in California who are opposed to organized labor may 
attempt to use the provisions of the law against the lawful 
conduct of strikes and boycotts conducted by the legitimate 
labor unions of this 'state,...I1... feel that we have suf- 
ficient laws on our books at the present time to do anything 
which is claimed for this law and I feel that the eagerness to 
enact this bill into law is solely for the purposes of carrying 
out a campaign slogan to stamp the I.W.W. out in California. 
Inasmuch as I have been unable to find out just who actually 
drew the bill, I am extremely skeptical about the bill.” 

Maurice B. Browne, assemblyman from the Forty-seventh 
District (Mariposa, Tuolumne, Inyo, Mono): “I am compelled 
to vote against this bill, because I believe it may endanger the 
right of a political party to overthrow the party in power, and 
I believe it can be used to prevent public ownership of public 
utilities, because it will prevent propaganda against the existing 
order of government. 

“T yield to no man in my abhorrence of violence, sabotage 
or I.W.W.-ism, but I cannot vote for any bill that in my 
judgment threatens any political rights of any citizen or politi- 
cal party.” 

Mrs. Grace S. Dorris, assemblywoman from Bakersfield: 
“In 1638 my ancestors came to America in order that they 
might have the right to believe as they chose, to teach as they 
chose and to speak as they chose. After. three centuries there 
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It is clear that what little real opposition there was 
to the criminal syndicalism bill came from friends of 
organized labor.” The overwhelming vote in both 
chambers by which the law was enacted seems to re- 
flect a popular clamor for such a measure.®® With the 
background of the history of industrial struggles in the 
state plus the wartime activities and trial of the I.W.W., 
the fever of patriotism that swept the country, the news 
of the Russian Revolution unsupported by historical 
investigation, the bombings and rumors, the Sacra- 
mento trial, the Seattle general strike as reported in 
the press, the strikes in agricultural districts, and the 
constant stories of I.W.W. violence by the press and 
public officials, a general atmosphere and state of mind 
was provided which smothered opposition and auto- 
matically assured the passage in the 1919 Legislature 
of any measure labeled anti-I.W.W. 

On the other hand, evidence is not lacking to show 
that industrial groups as organized in employers’ asso- 
ciations actively supported the passage of such legis- 
tion. Lobbyists of the San Francisco Chamber of 
Commerce are said to have put forth every effort to 
secure the passage of the act.” Los Angeles employers 
as organized in the Better American Federation and 
the Merchants and Manufacturers’ Association were 
charged with having sponsored the law and supplied 
the votes which put it on the books.1° It is certain 


still lives in me the same belief in freedom of speech and 
thought. I do not believe in destruction or violence of any 
kind. But neither do I believe that we can rid ourselves of 
the menace of sabotage by a return to methods that drove our 
ancestors from their homes into the wilderness of an unknown 
land. 

“I believe that the only cure for I.W.W.-ism is a removal 
of the cause of I.W.W.-ism. When we have done away with 
oppression there will be no need for suppression. When we 
have industrial democracy, I.W.W.-ism will vanish as the dew 
before the morning sun.” 

97 Dowell, MS, pp. 371-372, states that even with labor there 
does not seem to have been an attitude of total and clear-cut 
opposition. Apparently, the California Federation of Labor 
did not officially oppose the Criminal Syndicalism Bill in its 
annual convention, despite the effort of the president and secre- 
tary of the Federation to have the legislature modify the bill 
introduced. 

At the regular meeting of the San Francisco Labor Council, 
April 11, 1919, the Law and Legislative Committee stated in 
a report which was concurred in that, “In the matter of Senate 
Bill No. 660, re to Criminal Syndicalism, your committee recom- 
mends that the matter be left in the hands of a sub-committee 
consisting of Bros. Buehrer and Johnson and that said com- 
mittee be instructed to transmit to the legislative agent, Bro. 
Daniel Murphy, such amendments to said measure as may 
be agreed upon by the Committee and its advisers.” Labor 
Clarion, April 18, 1919. 

98 Dowell, op. cit., p. 87, fn. 240, in a table showing the votes 
in the several states which enacted such legislation, gives evi- 
dence that the above statement was true generally. 

99 Franklin Hichborn, The Case of Charlotte Anita Whitney, 
p. 5. 

100 George P. West, “After Liberalism Had Failed,’ Nation 
116 (May 30, 1932): p. 629: “Los Angeles indeed sponsored 
the law and supplied the votes and the purpose which put it 
on the books. And this was no hysterical demand on the part 


[TRANS. AMER. PHIL. SOC. 


that the Los Angeles Chamber favored such legisla- 
tion." The fact that not a single Los Angeles repre- 
sentative is registered as having voted against the bill 
blends well with the above.'” 

The law was now safely on the statute books, and, 
owing to the emergency clause, immediately in force. 
The legislative “gap” had been plugged. An unnamed 
state official sounded the ominous and prescient note 
when he said that, whereas formerly in dealing with 
“criminal agitation,’ dissemination of literature and 
“meetings openly held calculated to incite a spirit of 
lawlessness,” the police could only conduct raids, make 
arrests and prefer the futile charges of vagrancy or dis- 
turbing the peace, they now have the needed legislation 
and, therefore, there is good reason to expect an aggres- 
sive enforcement of the new law against the I.W.W.’s.?° 


VI. BOMBS, RUMORS, RAIDS, 
AND ARRESTS 


Forces and events similar in nature to those operative 
in producing the criminal syndicalism law were not 
lacking to insure its early and vigorous application to 
the problems believed to be created by the presence of 
discordant elements in the body politic. A community, 
still in the heightened emotionalism of the immediate 
post-war period and distinctly hostile to “radicalism” 
wherever and however expressed, had undertaken to 
legislate into conformity or out of existence all indi- 
viduals or groups which stepped across the boundaries 
set by the criminal syndicalism law. But what exactly 
were these boundaries? Lying solely in the legislative 
expression, the boundaries were, as yet, but vaguely 
determined. The full delineation of the new crime of 
criminal syndicalism in California awaited the definition 
provided through the application of the law in the 
courts of the state by means of the judicial process. 


of the foolish herd. It was a deliberate policy conceived and 
executed by Los Angeles employers as organized in the Better 
American Federation and the Merchants and Manufacturers’ 
Association. It was strictly an industrial policy and a belief 
that legal terrorism would dispose effectively of labor unrest, 
a belief that they had always held, a belief that they had al- 
ways practiced up to the limit which public opinion would 
tolerate, a belief on which they found themselves able to act 
without restraint as a result of the anti-red hysteria of 1919 
and since.” 

The Better American Federation, formerly known as the 
Commercial Federation of California, subsequently listed the 
sponsoring of the Criminal Syndicalism Bill as one of its most 
notable achievements. Better American Federation (four- 
page pamphlet, n.d., listing 1933 officers, achievements of the 
past and objectives), p. 3, A. S. Lavenson, vice-president of the 
Capwell Department Store in Oakland and director of the 
Federation, is reported to have said: “The biggest thing that 
the Better American Federation has done is to get Crim. 
Synd. Act on the books and to keep it there. . . .” Norman 
Hapgood, Professional Patriots (New York, 1927), p. 65. 

101 Cf. supra, p. 24. For prior connection of Governor 
Stephens with the Chamber, cf. supra, p. 22, fn. 72. 

102 Cf. supra, p. 25. 

103 Sacramento Union, May 26, 1919, p. 3. 
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The newspapers of the last two days of April and 
the first few days of May, 1919, blazed with headlines 
and news stories of bombs sent to prominent persons 
throughout the country in what was asserted to be a 
nation-wide plot by “reds” to celebrate May Day with 
wholesale assassinations of government officials and 
capitalists.t Sixteen of these “infernal machines” were 
intercepted by a vigilant postal clerk in the General 
Post Office at New York ? but this discovery came after 
the announcement in the press that a bomb had been 
found in Mayor Ole Hanson’s mail at Seattle, Wash- 
ington, April 28,3 and that a bomb addressed to Senator 
Thomas R. Hardwick of Georgia, received April 29, 
had blown off the hands of the colored servant who 
had opened the package.* Charles M. Fickert, District 
Attorney of San Francisco, and his assistant, Edward 
A. Cunha, both at the time in a hospital, were among 
the number of those to whom bombs were addressed.° 

The press editions that carried accounts of the bomb- 
ings brought news also of a number of mob incidents, 
and of plans being inaugurated for wholesale roundups 
of radicals in some of the principal cities. On May 1, 
upward of four-hundred soldiers, sailors, and marines, 
including some victory loan workers, raided the office 
of the New York Call, Socialist newspaper, beat sev- 
eral editors and damaged the plant.6 In Cleveland on 
the same day, a Socialist parade headed by a red flag 
was broken up by soldiers and a free-for-all fight was 
precipitated. This led to a series of riots throughout 
the city in which one person was killed, many injured, 
and the Socialist headquarters demolished.” A May 
Day picnic of the Women’s Garment Workers’ Union 
at Schnetzen Park, Los Angeles, marked by “anarchistic 
speech-making” and “red signs and red flags every- 


1 Among those to whom bombs were addressed were Attorney 
General Palmer, Postmaster General Burleson, Judge Landis of 
Chicago, Justice Holmes of the Supreme Court, Secretary of 
Labor Wilson, Commissioner of Immigration Caminetti, J. P. 
Morgan and John D. Rockefeller. San Francisco Chronicle, 
May 1, 1919; Frederick Lewis Allen, Only Yesterday (New 
York, 1931), p. 50; Mark Sullivan, Our Times 6 (New York, 
1935), p. 170. 

2 Allen, op. cit., p. 50; Sullivan, op. cit., p. 170; Louis F. 
Post, The Deportations Delirium of Ninety Twenty (Chicago, 
1923), p. 36. 

3 Allen, op. cit., p. 49. In reference to the bombing, Mayor 
Hansen is reported to have said: “I trust Washington will 
buck up and clean up, and either hang or incarcerate for life 
all the anarchists in the country. If the government doesn’t 
clean them up, I will. Ill give up my mayorship and start 
through the country. We will hold meetings and have hanging 
places.” San Francisco Chronicle, May 2, 1919: p. 2, col. 7. 

4 Allen, op. cit., p. 49; Post, op. cit., pp. 37-38. 

5 San Francisco Chronicle, May 1, 1919: p. 1, col. 1. 

6 Ibid., May 2, 1919: p. 2, col. 5; Allen, op. cit, p. 51; 
Sullivan, op. cit., p. 170. 

7 San Francisco Chronicle, May 2, 1919: p. 1, cols. 2-3; p. 2, 
col. 6; Allen, op. cit., p. 51; Sullivan, op. cit., p. 170. 
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where,” was broken up and two persons were arrested 
for violation of the city’s red flag ordinance.’ 

The Oakland Tribune reported that a search would 
be made on both sides of the bay “to ferret out Bol- 
shevik and radical headquarters and stamp out the nests 
of agitators.” ° District Attorney Fickert of San Fran- 
cisco announced the appointment of James Brennan, 
a former Assistant District Attorney, as a “special 
bomb investigator” in his office and Brennan immedi- 
ately announced that anarchists, Bolsheviks, and 
I.W.W.’s would be rounded up and prosecuted under 
the new anti-sabotage law.1° Captain John O’Meara 
and members of the San Francisco Neutrality Squad 
raided the San Francisco headquarters of the I.W.W. 
and homes of local radicals but found no one. It was 
presumed that all had left the city in anticipation of 
the raids.” 

On May 22 Detectives Thomas Furman, Frank 
Cummings, and William O’Brien of San ‘Francisco 
raided the Peoples’ Institute, a “non-sectarian school 
and library for the workers” with headquarters in the 
Jack London Memorial Hall, 1256 Market Street, ar- 
rested seven men on a charge of vagrancy and confis- 
cated a quantity of literature described in the press as 
“T.W.W. and Bolshevik.” 2? Two hours later, Emanuel 
Levin, secretary and business manager of the institute, 
who was out of the hall at the time of the raid, on 
seeking to arrange for bail for the seven at the Hall of 
Justice, was himself arrested on a vagrancy charge 
which was shortly afterwards replaced by the felony 
charge of criminal syndicalism.1? This, the first arrest 
in the state to be made under the new law, was brought 
about under the direction of Captain John O’Meara, 
head of the San Francisco Neutrality Squad, after he 
had examined the confiscated literature and had con- 
cluded that it taught criminal syndicalism.4* Levin 
was released the next day on $500 bail, and at his hear- 
ing, July 5, 1919, before Police Judge Timothy I. Fitz- 
patrick, he was bound over for Superior Court and his 


8 Los Angeles Times, May 2, 1919: I, p. 1, cols. 7-8. 

9 May 2, 1919: p. 1, col. 4. 

10 San Francisco Call and Post, May 3, 1919: p. 2, col. 7. 

11 San Francisco Chronicle, May 3, 1919: p. 2, cols. 2-3. 

12 San Francisco Examiner, May 23, 1919: p. 2, col. 8: The 
World, June 6, 1919: p. 3, cols. 2, 6. 

13 San Francisco Chronicle, May 23, 1919: p. 3, col. 8; The 
World, loc. cit.; Lee Tulin, Digest of Criminal Syndicalism 
Cases (1926), p. 1. 

14 San Francisco Chronicle, May 23, 1919: p. 3, col. 8; The 
World, June 6, 1919: p. 3, col. 2. Included in the list of con- 
fiscated literature were the following: John Spargo, Syndical- 
ism; Emma Goldman, Anarchism; Philip Snowden, M.P., 
Dreadnoughts and Dividends; Grover H. Perry, The Revolu- 
tionary IW.W.; Nicolai Lenin, Lessons of the Revolution; 
J. H. Ryckman, More Truth About Russia and the New Jus- 
tice; The One Big Union, I.W.W. monthly, and other books 
and pamphlets. 
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bail was increased to $10,000. His trial was set to 
begin December 26 before Judge Michael Roche.*® 

On May 26 the I.W.W. Hall at 1135 Mission Street 
in San Francisco was raided again. Seven men, in- 
cluding James Malley, the secretary of the 1.W.W. 
Local, were held on vagrancy charges. An information, 
charging violation of the Criminal Syndicalism Law, 
was subsequently filed against Malley and he was re- 
leased on $250 bail.2® While on bail this information 
was dismissed and Malley was indicted June 26, before 
Presiding Judge George E. Crothers by the San Fran- 
cisco Grand Jury.17 Under this indictment, the first 
Grand Jury indictment in California under the Criminal 
Syndicalism Law, Malley was re-arrested July 23.1% 
He was released on $500 bail a few days later and his 
trial was set to begin December 8, 1919, before Superior 
Judge Michael Roche.?® 

The opening move in the campaign “to clean up 
I.W.W. agitators” in Oakland was initiated May 24, 
1919, with the arrest on criminal syndicalism charges 
of five alleged I.W.W.’s, including James McHugo, the 
local secretary, and the confiscation of a large quantity 
of I.W.W. literature, membership records, and other 
supplies.*° This raid was announced to have been 
brought about as a result of information furnished the 
Oakland police by federal agents and after Police In- 
spectors Fenton Thompson and Thomas Wood had 
been working for several weeks gathering data and 
evidence preparatory to action against the I.W.W.” 


15 Tulin, op. cit, p. 1. At the hearing Levin was charged 
with circulating literature advocating the forcible overthrow of 
the government. The defense, in charge of Attorney J. G. 
Lawlor, did not attack the constitutionality of the Criminal 
Syndicalism Act nor deny circulating the confiscated literature 
but urged that the construction placed upon the literature by 
the police was wrong, that in fact it did not advocate violence. 
It was also stated that most of the books and pamphlets in 
question were permitted to come through the mails and were 
in general circulation. To substantiate the last point, Attorney 
Lawlor produced two books taken from the public library, 
Emma Goldman, Anarchism, and John Spargo, Syndicalism. 
Judge Fitzpatrick directed the police to notify the directors of 
the library and to urge that the books be destroyed. San Fran- 
cisco Call, July 5, 1919: p. 3, col. 2. 


16 Tulin, op. cit., p. 1; San Francisco Chronicle, May 27, 
1919: p. 2, col. 3. 
17 Tulin, op. cit, p. 4; San Francisco Call and Post, June 


26, 1919: p. 3, col. 2. 

18 Tulin, op. cit., p. 4. 

19 Loc. cit. 

20 Oakland Tribune, May 24, 1919: p. 1, col. 6; May 26, 
1919: p. 9, col. 1. The other men held were Axel Erickson, 
Axel Nelson, William Austin, and Louis J. Carvelli. Erickson 
and Nelson were arrested under specific instructions from Cap- 
tain of Inspectors, Walter J. Petersen. Petersen had, according 
to his statement, actively sought the enactment of the Criminal 
Syndicalism Bill and had attended the Assembly Labor and 
Capital Committee special hearing April 17, 1919, at Sacra- 
mento. Interview with former Captain of Inspectors, Walter 
J. Petersen, in Oakland, California, July 11, 1944. 

21 Oakland Tribune, May 24, 1919: p. 1, col. 6; May 26, 
1919: p. 9, cols. 2-3. 
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These preliminary arrests in the campaign to drive 
the I.W.W. out of the city were supplemented by ar- 
rests of thirteen others, May 28, 29, 31, on warrants 
issued May 28 by Ezra Decoto, District Attorney of 
Alameda County.”? Two of these thirteen, John C. 
Taylor and Edward R. Alverson, were at the time 
members of the Socialist Party. Taylor was the state 
secretary of the party and had been the Socialist candi- 
date for mayor of Oakland at the last election. Alver- 
son was a member of the State Executive Board of the 
Socialist Party and an Alameda County organizer.” 
Of the eighteen taken in Oakland, only James McHugo, 
John C. Taylor, and E. C. Smith were actually brought 
to trial; the other cases were subsequently dismissed.** 

The Oakland Tribune of May 31 reported the organi- 
zation of the “California Council of Defense” which 
had for its purpose the financing of the defense of 
I.W.W.’s who were being charged with violation of 
the Criminal Syndicalism Law. Attorney John G. 
Lawlor was retained by this organization as general 
counsel.” The Socialist Party of California through 
a committee created at the State Conference in San 
Francisco, May 30—June 1, took the initial step in the 
formation of “Labor Defense League.’ The purpose 
of the league was to aid in arranging for the defense 
of cases of labor union men and Socialists arising out 
of the syndicalist law, and to work for the repeal of 
the law.”° The organization meeting was held July 
10, in San Francisco, and delegates from a number of 
Bay area labor unions, Socialist and other groups, took 
part.” 


2: 


Hardly had the May Day terror subsided when the 
public was affrighted anew by reports of the June bomb- 
ings. On June 3, 1919, came the exciting news of bomb- 
ing assaults upon residences in at least seven cities. The 
most sensational bombing was at the home of Attorney 


22 Ibid., May 28, 1919: p. 1, col. 3; May 31, 1919: p. 14, 
col. 1; San Francisco Chronicle, May 29, 1919: p. 4, col. 1; 
Tulin, op. cit., pp. 1-3. 

23 Oakland Tribune, May 28, 1919: p. 1, col. 3; The World, 
May 30, 1919: p. 1, col. 1; Tulin, op. cit., pp. 1-3. Captain of 
Inspectors Petersen is reported to have said: “These raids are 
not aimed at the Socialist Party. The fact that one or more 
of the accusued men may be affiliated with that party is only 
an incident. These raids are directed against the men as 
I.W.W.’s and we are aiming to make a clean-up of all I.W.W.’s 
in Oakland.” San Francisco Call, May 28, 1919: p. 1, cols. 
1-2. 

The names of the thirteen follow: Edward R. Alverson, 
Walter Carlson, Ernest Diaz, S. Espinoza, F. C. Fendor, E. C. 
Smith, John C. Taylor, Peter Pess, Chris Treanor, Nick 
Treanor, James P. McNear, Harry Rockwell, and Frank Rice. 

24 Tulin, op. cit., pp. 1-3. 

25 P, 14, col. 1. 

26 The World, June 6, 1919: p. 8, col. 3. 

27 Şan Francisco Call and Post, July 11, 1919: p. 11, col. 5. 
David Milder. was elected president; James H. Dolsen, secre- 
tary; and Charlotte Anita Whitney, treasurer. 
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General A. M. Palmer in Washington, D. C. Palmer’s 
home was damaged and the man who was presumed 
to be the assailant was blown to bits.78 Needless to 
say, public excitement revived; detectives and police 
of the whole country were sensitized and the “confus- 
ing hue and cry which surcharged the air, stirred the 
public mind with fear and hate.” °? President Wilson 
cabled from Paris directing every agency of the United 
States Government to unite to the utmost to run down 
the authors of the bomb outrages. Senator Walsh 
of Montana immediately introduced a bill in the Senate 
designed to penalize severely the display of the red 
flag, spread of anarchistic propaganda, and the com- 
mission of anarchistic outrages.*4 Seventy bills of a 
somewhat similar nature were pending in Congress 
five months later but none of the measures passed.*? 
Attorney General Palmer summoned William J. 
Flynn, former head of the Secret Service of the Treas- 
ury, to take charge of the Bureau of Investigation and 
to ferret out anarchistic plots.22 On August 1, 1919, 
a new unit, called the General Intelligence Division, 
was created to investigate radical activities. The ac- 
tivities of the corps of workers utilized by this division 
were such that within a few months over 200,000 cards 
giving detailed data on individual agitators, organiza- 
tions, societies, publications, and special conditions in 
certain localities were in the suspect indices.** The 
results of this effort, so far as the specific task of track- 
ing down the guilty ones was concerned, were hardly 
commensurate with the energy expended. No dis- 
closures were made which definitely placed the respon- 
sibility for the bombings of May and June, 1919.35 
Whatever the origin of the May and June bombings, 
the psychological effects, coming as they did in the im- 
mediate post-war period of heightened economic, social, 
and political unrest, were no less than tremendous. 


28 Homer Cummings and Carl McFarland, Federal Justice 
(New York, 1937), p. 428. Sullivan, op. cit., pp. 170-171; 
Post, op. cit., pp. 39-41. Parts of the man’s body landed across 
the streets on the steps of the house of Assistant Secretary of 
the Navy, Franklin D. Roosevelt. Cummings and McFarland, 
op. cit., p. 428. 

29 Post, op. cit., p. 41. 

30 San Francisco Call and Post, June 4, 1919: p. 1, col. 4. 

31 [bid., June 3, 1919: p. 2, col. 3. 

32 Cummings and McFarland, op. cit., p. 429. 

33 Loc. cit. 

34 Annual Report of the Attorney General of the United 
States, 1920 (Washington, D. C., 1920), pp. 172-174. 

35 Guesses as to the origin of these events ranged from the 
patent surmises of “radicals” that the bombs had been “planted” 
by detectives in a gigantic hoax played on the public in an 
effort to disrupt the May Day plans of the Mooney meeting 
in New York, the Debs meetings throughout the country, and 
the Fourth of July strike, to the deductions given wide cur- 
rency that the events represented a gigantic conspiracy on the 
part of the enemies of law and order organized to destroy the 
American government and to abolish the institution of private 
property. Others guessed that the deeds were the works of 
fanatics. Post, op. cit., pp. 42-47; The World, June 13, 1919: 
p. 8, cols. 1-2. 
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Something of this has been suggested in the introduc- 
tion of legislation presumably designed to meet the 
situation,*® and the streamlining of the Department of 
Justice in such a way as to enable it better to captain 
a veritable anti-red crusade. The object was to effect 
the deportation of “such of those persons as were vio- 
lating the provisions of the act of October 16, 1918, 
familiarly known as the ‘deportation statute. ” 37 
These bombings helped to create the “delirium” which 
made possible the mass deportations of 1919 and 1920, 
about which more must be related in a subsequent 
chapter.2® More directly to the theme of our story, it 
has been noted that the bombings of May, 1919, helped 
to provide the emotional stimulus in California to in- 
augurate the use of the new Criminal Syndicalism Law 
in a campaign to suppress the I.W.W. and “ultra radi- 
cals” in general. Especially, was this true in the cities 
of San Francisco and Oakland.*® 

The June bombings, although occurring in eastern 
cities, as reported in the press, served further to in- 
flame the popular imagination and locally, in California, 
to contribute to an atmosphere congenial to arrests and 
prosecutions under the Criminal Syndicalism Law. 

On June 3, an alleged I1.W.W., by the name of 
Horace Leech, was arrested on a criminal syndicalism 
warrant at Moore’s shipyard in Oakland.*® The same 
day, Thomas Hooker, chairman of the District Organi- 
zation Committee of the I.W.W. was arrested in 
Fresno, Fresno County, charged with violation of the 
Criminal Syndicalism Law and released shortly after- 
wards on bail.* 

The same issue of newspapers in the San Francisco 
Bay region that carried reports of the bombings brought 
news also of the receipt, by Captain of Inspectors Wal- 
ter J. Petersen of Oakland, of a threatening letter mailed 
in San Francisco and postmarked May 31. The letter 
bore the symbol 3-7-77, and part of the text read: 
“From now on pliant police will find that persecuting 
proletarians in the interest of persecuting plutocrats is 
going to be a ‘dangerous business.’”’ #2 A second men- 
acing note—this time written in red ink—was received 
by Captain Petersen on June 5.44 On June 6 the Ex- 


36 Cf. infra, pp. 30, 31. 

37 Annual Report of the Attorney General, op. cit., p. 174. 

38 Post, op. cit., pp. 36-50. 

39 Cf. supra, p. 27. 

40 Oakland Tribune, June 4, 1919: p. 21, col. 3. 

41 Fresno Republican, June 4, 1919: p. 1, col. 2. 

42 Alleged to refer to a grave from the dimensions of three 
feet wide, seven feet long, and seventy-seven inches deep. 
San Francisco Call, June 16, 1919: p. 1, col. 1. 

43 Ibid., June 3, 1919: p. 20, col. 3. 

44 San Francisco Call and Post, June 5, 1919: p. 2, col. 2. 
As if to break the monotony, the Oakland Tribune of June 8 
carried an account of a death-threat letter in which an I.W.W. 
was threatened: “Mr. Jacob Fiser: The days of your life are 
numbered, so beware! I.W.W. plugs such as you... should 
be put out of commission. ...’ By mistake the letter was re- 
ceived by another person and whether or not “Mr. Jacob 
Fiser” ever really existed is a moot question. P. 10-A, col. 3. 
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ecutive Committee of the American Legion local post, 
of which Petersen was a member, held a meeting in the 
Oakland City Hall, and adopted a resolution denounc- 
ing “bolshevism” and any organization not working in 
harmony with the United States government. The 
resolution also provided for a committee of the Oak- 
land Post to wait upon Mayor John I. Davie and recom- 
mend to him and request of him that a mass meeting 
of all service and ex-service men and all other citizens 
be called at some convenient public place to discuss 
ways and means of controlling the radicals.*° On the 
same day, the Oakland Tribune editorially sized up the 
situation and foreshadowed to a degree, it may be 
claimed, the actual policy subsequently followed in the 
administration of the Criminal Syndicalism Law: 


There will have to be a summary policy adopted toward 
dynamiters, Bolshevists, I.W.W. and the whole brood of 
anarchists. It should be enough to know of their general 
tendency and sentiments without having to fasten specific 
crimes upon them.*® 


On June 16 John J. Weiler, a former minister, mem- 
ber of the Socialist Party and of the Oakland local of 
the Boilermakers’ Union was arrested and charged with 
criminal syndicalism and with sending threatening let- 
ters to Captain Petersen. He was released on bail 
shortly afterwards with hearing announced to be held 
July 14.47 Two days later, Gabriel A. Seintuss, an 
alleged I.W.W. agitator, was arrested by a guard at 
the Moore shipyard on a criminal syndicalism charge. 
Among his effects was found I.W.W. literature.*® 


3. 


Making an appeal for special appropriations before 
the House Appropriations Committee, June 12, 1919, 
Attorney General Palmer gave official sanction and 
currency to a rumor of an impending nation-wide effort 
to overthrow the government by terroristic means. Cli- 
maxing his statement, he is reported to have said: 


We have received so many notices and gotten so much 
information that it has almost come to be accepted as a 
fact that on a certain day in the future, which we have 
been advised of, there will be another serious and probably 
much larger effort of the same character which the wild 
fellows of this movement describe as a revolution, a propo- 
sition to rise up and destroy the Government at one fell 
swoop.*? 


45 Oakland Tribune, June 6, 1919: p. 13, cols. 2-3. 

46 Tbid., June 6, 1919: p. 14, col. 3. 

47 Ibid., June 16, 1919: p. 1, col. 2. The World, June 20, 
1919: p. 1, col. 1, printed a resolution adopted by the Alameda 
and Contra Costa Counties Metal Council, pledging full moral 
and financial support to Weiler. Printed also was the indict- 
ment against Weiler sworn to by Fenton G. Thompson in 
which the defendant was charged, among other things, with 
having circulated the May 9, 1919, issue of The World, alleged 
to have contained “written and printed advocacy, teaching and 
advising criminal syndicalism as defined by section 1 of said 
act.” 

48 Oakland Tribune, June 18, 1919, p. 3, col. 5. 

49 Sacramento Union, June 19, 1919: p. 1, col. 3; Post, op. 
cit., pp. 48-50. Post, a severe critic of the conduct of the De- 
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On June 18 Fred B. Mellman, Secretary of the Oak- 
land Post of the American Legion, announced that 
plans for an armed force of service men to cooperate 
with the police in event that any “outbreaks of the 
I.W.W.” in Oakland were on foot, and that this aid 
was welcomed by Chief of Police Lynch and Mayor 
Davie.’ 

On June 29, the Oakland Tribune reported that indi- 
cations of a resumption of a “reign of terrorism by 
I.W.W. and other Bolshevik organizations,’ which 
Attorney General Palmer had intimated would begin 
July 4, were given credence in federal circles locally. 
This credence followed the receipt, by United States 
Deputy Marshall Thomas Mulhall, of a death-threat 
letter, and the discovery of a phosphor bomb near 
Knights Landing in the region of Stockton, California." 
On the same day, while a general membership confer- 
ence was in progress, county and federal officers raided 
the I.W.W. Hall at Stockton and arrested nineteen 
men. These were charged on information of criminal 
syndicalism.®” 

The rumors, referred to above, of some sort of terror- 
istic campaign to be launched by the “radicals” on the 
approaching Fourth of July—the date also announced 
for the beginning of a five-day Mooney protest strike *? 
—led to a number of precautionary measures in some 
parts of the country °* and provided added impulse for 


partment of Justice during this period, attributes Palmer’s 
“amazing management of the ‘red’ crusade” less to his political 
aspirations than to the Attorney General’s overwrought condi- 
tion of nerves excited by the terrifying circumstances of the ex- 
plosion of his house. 

50 Oakland Tribune, June 18, 1919: p. 13, cols. 6-7. 

51 bid., p. 8-A, col. 1. 

52 Tulin, op. cit., pp. 5-8. Brought before Justice of the 
Peace Parker, July 9, five of the men, C. F. Bentley, Louis 
H. Brown, Leo Ellis, Thomas Hooker, and R. V. Lewis, were 
held for $2,000 bail. The others, H. R. Brehmer, William 
Cashman, Peter Jacobson, James Kelley, J. H. Miller, George 
McCain, George Roberts, Samuel Simon, W. F. Savoy, A. 
Shoemaker, August Schlade, J. H. Swanson, Ben Powell, and 
George Tillman, were released on their own recognizance. 
The preliminary hearing was held before Judge Parker, August 
15, 1919, and the men were defended by Attorneys J. G. 
Lawlor and George F. Vandervere. Charges against all of the 
men were dismissed but as they left the room eight of them, 
Bentley, Brown, Ellis, Hooker, Lewis, Miller, Powell and 
Savoy, were arrested on a bench warrant issued by Judge Buck 
of the Superior Court under a secret indictment which was 
found to have been returned by the County Grand Jury on 
August 12. Brehmer, Roberts, Simon, and Shoemaker were 
also indicted, but they did not attend the hearing and were not 
apprehended until later. 

53 Oakland Tribune, July 1, 1919: p. 3, col. 4. 

54 Ibid., July 4, 1919: p. 1, col. 5. E.g., in New York, public 
buildings, powerhouses, homes of officials and wealthy citizens 
were guarded. This was done also at Washington, D. C., and 
at Portland, Oregon. 

Henry G. Mathewson, Chairman of the Executive Committee 
of the American Legion, Dept. of Calif., is reported to have 
sent a telegram to Governor Stephens pledging the governor 
full support on the part of his organization “in your effort to 
maintain 100% Americanism based on law and order... .” 
Ibid., July 3, 1919: p. 13, col. 3. 
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renewed vigor in the campaign under way in Oakland 
and San Francisco to “clean-up the radicals.” A raid 
on the [.W.W. Hall in San Francisco netted three men, 
including the acting secretary, Thomas McDermott,®® 
and arrests in Oakland, July 3, and July 5, brought in 
five more men and one woman. Two of the men, 
drillers’ helpers, were taken at Moore’s shipyard.** 
Of these nine, only McDermott was subsequently 
brought to trial. The other cases were dismissed.” 
McDermott was bound over for the Superior Court 
at his preliminary hearing, held July 7, 1919. His 
trial before Judge Michael Roche was set to begin 
December 22, 1919.58 Meanwhile, Attorney J. G. 
Lawlor filed with the State Supreme Court an applica- 
tion for a writ of Habeas Corpus in which the consti- 
tutionality of section 2, subdivision 3, of the act 5° was 
called in question as was also the legality of the emer- 
gency clause. The writ was denied, the court unami- 
mously holding, July 31, 1919, that the clause under 
question was within the legislative power and that the 
emergency clause was sufficient in that it complied with 
the provisions of section 1 of article 4 of the Constitu- 
tion requiring a statement in one section of the act “of 
the facts making it necessary in the judgment of the 
Legislature that a law shall go into immediate effect.” 6° 
No campaign of terror was “launched” on the Fourth 
of July nor on the days that followed and for about 
three months there was a decided lull in the campaign 
to “clean-up the radicals” in California by arresting 
them under the Criminal Syndicalism Law. One ar- 
rest there was, to be sure, on August 6, in Red Bluff, 
Tehama County, but this case was subsequently dis- 
missed without trial.2t The I.W.W. Hall in San 
Francisco was again raided, August 19, with the arrest 
of Mrs. Anna Malley on a criminal syndicalism charge, 
and of two men on a vagrancy charge. And, as we 
have seen, eight of the nineteen arrested in Stockton, 
June 29, whose cases were dismissed August 15, were 
on the same day re-arrested under a Grand Jury indict- 
ment.®? But with all this, the impulse for a concerted 


55 San Francisco Call and Post, July 4, 1919: p. 7, col. 5; 
Tulin, op. cit, p. 9. McDermott was charged with violating 
the Criminal Syndicalism Law; the others with vagrancy. The 
police seized all of the literature and equipment and locked the 
doors of the hall. 

56 Oakland Tribune, July 4, 1919: p. 1, col. 7; July 5, 1919, 
p. 2, col. 2. 

57 Tulin, op. cit., pp. 8-9. 

58 San Francisco Examiner, Dec. 23, 1919: p. 6, col. 5; Dec. 
27, 1919: p. 3, col. 6; Tulin, op. cit., p. 9. 

59 This subdivision reads: “Any person who . . . prints, 
publishes, edits, issues or circulates or publicly displays any 
book, paper, pamphlet, document, poster, or written matter in 
any other form, containing or carrying written or printed ad- 
vocacy, teaching, or aid and abetment of, or advising, criminal 
syndicalism; . . .” California Laws (1919), c. 188. 

60 In re McDermott (1919) 180 Cal. 783, 182 Pac. 437. 

61 Tulin, op. cit., p. 9. 

62 San Francisco Call and Post, Aug. 19, 1919; p. 1, col. 4. 

63 Cf. supra, p. 30, fn. 52. 
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drive seemed to be lacking and awaited the course of 
affairs and events to be described in the next chapter. 
Whatever might have been the deeper underlying 
motives, the evidence presented in this chapter seems 
to indicate that the immediate impulse and occasion 
for the early arrests in California under the Criminal 
Syndicalism Law came as a kind of by-product of the 
excitement and fear produced by the reports concern- 
ing the May and June bombings, the rumors of a repeti- 
tion of such atrocities on the Fourth of July and the 
reports of threatening letters having been received by 
certain California officials. The sixty arrests on crimi- 
nal syndicalism charges herein accounted for ** were 
fairly well localized in Oakland, San Francisco, and 
Stockton and were all, with the exception of two, who 
were Socialists,®° either admittedly or allegedly 
I.W.W.’s. It is suggestive that of the sixty arrested, 
only four were ever brought to trial on the charges on 
which they were at this time held. For this, one or a 
combination of explanations is possible. It may reflect 
the political strength of labor in the San Francisco Bay 
area and the growing fear of the application of the law 
against union men in legitimate strike situations. It 
may also indicate inexperience and a fumbling, groping 
policy on the part of officials responsible for making the 
arrests, or a belief that the interests and purposes of 
the community should be sufficiently protected and 
served if only the leaders of the unpopular groups be 
actually subjected to the full prosecution of the law. 


VII. AUTUMN AND WINTER OF 1919 


The tangled skein of forces and events of the fall and 
winter of 1919, the three-way split in the Socialist 
Party, the ever-mounting high cost of living, the widen- 
ing gap between capital and labor, and the serious dis- 
locations in industry illustrated by the great strikes in 
the steel and coal industries, were, it may be said, a 
part of the jangled patterns presented by a great nation 
struggling under the abnormal conditions of the im- 
mediate post-war period to settle itself down to a peace- 
time basis economically, politically, socially and psycho- 
logically. The mirage of “normalcy” had yet to be 
discovered for what it was. The nation was still living 
in the fierce afterglow of the Great War. 


64 This accounting does not include seventeen who were ar- 
rested in raids on I.W.W. Halls but held on vagrancy charges. 
This number does not include the eight re-arrested at Stockton 
on a Grand Jury indictment after the first charges had been 
dismissed. It may be said that the limitations of this study 
preclude an exhaustive check on all of the arrests. An ac- 
curate record is vouched for only in the cases in which prosecu- 
tion in the form of an information or indictment was actually 
started. 

65 Cf. supra, p. 28, fn. 23, for a bit of evidence that the 
raids in Oakland were directed solely at the I.W.W. and that 
the arrest of one of two Socialists was only an “incident.” 

66 Substantially this thought was expressed to the author in 
an interview with former Captain of Inspectors Walter J. 
Petersen in Oakland, July 11, 1944. 
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California merely reflected locally and in part ac- 
centuated the national temper—or distemper. The state 
had its share of economic, social and political unrest and 
“a cup running over,” so many of her loyal citizens 
believed, of “radicalism.” It comes with but little sur- 
prise, therefore, that in California the fall and winter of 
1919 saw a renewal, a broadening and an intensification 
of prosecution under the Criminal Syndicalism Law. 
This prosecution which set in on October 2, after a 
three-month lull must be viewed both in its relation to 
significant nation-wide currents of influence and in its 
relation to regional and local events. 


1, 


August and September of 1919 saw the culmination 
of developments leading to open schism in the Socialist 
Party and the resulting organization of two leftist 
groups, the Communist Party and the Communist 
Labor Party.’ To the Communist Party dominated by 
the Russian Federation,” the Communist Labor Party 
was ‘centrist’ and overtures for unity were for a time 
rejected? Late in 1919 the Department of Justice 
rendered a formal opinion that, according to the Alien 
Deportation Statute of October 16, 1918, membership 
in either of these parties constituted sufficient grounds 
for deportation. The Department of Labor, which was 
charged with the enforcement of this law, confirmed 
this opinion January 24, 1920, in so far as the Com- 
munist Party was concerned, but rejected it May 5, 
1920, in the case of the Communist Labor Party.’ 
Meanwhile, the activities of both of these parties, as 


1 The first Program and Party Manifesto of the Communist 
Party of America was printed in full in The Christian Science 
Momtor, Sept. 11, 1919. It appeared also in The American 
Labor Year Book 4 (1919-1920): pp. 416-419. The two ac- 
counts differ somewhat, the latter probably being an edited 
transcript of the former. The Platform and Program of the 
Communist Labor Party and also the Socialist Party Manifesto 
were printed in full in The World, Sept. 19, 1919. The Com- 
munist Labor Party Platform and Program also appeared in 
The American Labor Year Book 4 (1919-1920): pp. 414-416. 

The only estimate discovered by the author of the relative 
sizes of three groups after the split is that reported by Mr. 
George Watkins of the University of Illinois in Zechariah 
Chafee, Free Speech in the United States (Cambridge, 1941), 
p. 219: Socialist Party, 39,000; Communist Party, 30,000 to 
60,000, of whom 25,000 belonged to foreign language federations 
which were predominantly Russian in constituency; Communist 
Labor Party, 10,000 to 30,000. 

2 Chafee, op. cit., p. 219; Selig Perlman and Philip Taft, 
History of Labor in the United States, 1896-1934, vol. 4 of 
History of Labor in the United States by John R. Commons 
and others (New York, 1935), pp. 423-424. 

3 Ibid., p. 424. 

4 Annual Report of the Attorney General of the United States 
(1920), pp. 175-176. This opinion, according to Attorney Gen- 
eral Palmer, was based on a decision reached after consulta- 
tion with Acting Secretary of Labor Abercrombie and Com- 
missioner General of Immigration Caminetti, that the mani- 
festoes and literature of these parties “indicated clearly that 
they advocated the overthrow of the government of the U. S. 
by force and violence. . . .” 

5 Annual Report of the Secretary of Labor (1920), p. 171. 
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with other radical groups, were under careful surveil- 
lance by agents of the Department of Justice and local 
authorities. On January 2 the Department of Justice 
sponsored a series of raids throughout the country, ar- 
resting many hundreds of members of both parties.® 
More complete treatment of these affairs with especial 
attention to their interrelation with prosecution in Cali- 
fornia under the Criminal Syndicalism Law must be 
reserved for a later chapter. 


2. 


Reference has already been made to the heightened 
emotionalism of the immediate post-war period. For 
large segments of the general population the unre- 
strained wartime emotions were transferred and chan- 
nelized into a bitter anti-red hysteria, with strikes and 
wage demands often being held as manifestations of 
“redness.” 7 During the war, employers had watched 
with increasing resentment the growing power and 
prestige of labor and the rising scale of wages paid to 
labor under the encouragement of a government that 
wanted industrial peace. Now that the war was over, 
employers actively sought the discarding of the elabor- 
ate governmental wartime industrial controls and a 
return to “normalcy” in terms of greater profits and 
unchallenged control of the industrial machinery. Or- 
ganized labor, on the other hand was in a new position 
of power.® Released from the patriotic restraints im- 
posed by the desire of all classes to win the war and 
stimulated emotionally by what appeared to labor to be 
the ever-widening gulf between the soaring cost of liv- 
ing and lagging wages,’ labor was embued with a new 
spirit of rough solidarity and aggressiveness, and was 
psychologically ill-equipped to accept retreat from war- 
time gains or to meet with complacency even the in- 


6 Annual Report of the Attorney General, op. cit., pp. 175-190. 

7 Perlman and Taft, op. cit., p. 435. 

8 Leo Wolman and Gustav Peck, “Labor Groups in the Social 
Structure” in Recent Social Trends 2: pp. 832-833; V. W. 
Lanfear, Business Fluctuations and the American Labor Move- 
ment (1915-1922), Columbia University Studies in History, 
Economics and Public Law, No. 247 (1924) : pp. 86-98. 

9 Perlman and Taft, op. cit., p. 435; Lanfear, op. cit., p. 127. 
This is reflected in the increase in membership in the American 
Federation of Labor from 1,996,004 in 1913 to 2,726,478 in 
1918 (an increase of 36 per cent) and 4,078,740 in 1920 (an 
increase of 104 per cent in eight years). American Federation 
of Labor, Executive Council’s Report, tabulated in the Umted 
States Monthly Labor Review (Nov., 1933), p. 1128. 

10 Perlman and Taft, op. cit., pp. 435, 460. The cost of liv- 
ing rose steadily until, in 1920, it was twice as high as in 1914. 
Monthly Labor Review (Sept., 1935), p. 832. According to 
Research Report No. 19 of the National Industrial Conference 
Board (Sept., 1919), p. 1, from the beginning of war in July, 
1914, to June, 1918, the average cost of living for American 
wage-earners had advanced 50 to 55 per cent. Up to November, 
1918, this increase was found to have been 65 to 70 per cent. 
In March, 1919, prices had dropped and were 60 to 65 per 
cent above the prewar level. In July, 1919, comparable price 
changes indicated an advance of 70 to 75 per cent over average 
costs in the summer of 1914. 


VOL. 59, PT. 2, 1969] 


evitable readjustments of peacetime conditions. As 
a consequence a great strike and lockout wave occurred 
in 1919, involving directly in industrial struggles the 
unprecedented number of over 4,000,000 workers.?? 

One of the most significant of the industrial struggles 
of 1919 was the great steel-mill strike at Pittsburgh, 
Pennsylvania, September 22, 1919-January 7, 1920, 
involving directly over 300,000 workers, as a result of 
which the American Federation of Labor met defeat in 
its efforts to unionize the steel industry.1? Preliminary 
labor activities and subsequently the strike were di- 
rected by a National Committee for organizing the Iron 
and Steel Industry in which twenty-four distinct iron 
and steel trade unions were represented. Of this com- 
mittee, Samuel Gompers was chairman, John Fitz- 
patrick, president of the Chicago Federation of Labor, 
vice-chairman, and W. Z. Foster, secretary.1* Foster 
had been a syndicalist +> and it was this past radical 
connection which made it fairly easy during this period 
when the country was in the grip of an anti-red hysteria 
for the label of Bolshevism to be effectively pinned upon 
the strike and strikers. With but a few exceptions the 
press of the country sought to make it appear that 
Foster was a “borer from within” and that the strike 
was in fact a part of a radical conspiracy.4*® No influ- 
ential newspaper in California was more active in 
fostering the notion of the revolutionary origin and 
meaning of the strike than was the Los Angeles Times. 
On the day following the call of the strike, the cue, 
subsequently consistently echoed in editorials and news 
reports of the strike, was struck: 

It is significant that the radical boss selected to manage 
the strike was William Z. Foster, identified with the 
I.W.W. movement, a man with a record for syndicalism. 
Back of the strike was the Soviet idea and it was this 
appeal that caused many of the foreign workmen in the 
steel mills to join, believing it was a real revolution. 
“Today we pay; next week we take,” is the Soviet dogma. 

. . . The public has discovered that practically every 
industrial disturbance in the country is fomented by radi- 
cal and anarchist elements that are seeking to overthrow 
the government by violent means. It is almost coming to 
the point where one would be justified in saying, “Scratch 


a walking delegate and you will find an I.W.W.; search 
him well and the red card will not escape you... .1” 


11 Perlman and Taft, op. cit., pp. 435, 460. 

12 Florence Peterson, Strikes in the United States, 1880- 
1936, p. 21. U. S. Department of Labor Bulletin #651, August, 
1937 (Washington, D. C., 1938), p. 21. Cf. supra, chap. V, 
p. 15, fn. 1, 2. 

13 United States Senate Committee on Education and Labor, 
Investigation of Strike in Steel Industry, 66th Congress, Ist 
Session; Commission of Inquiry of Interchurch World Move- 
ment, Report on the Steel Strike of 1919 (New York, 1920) ; 
David J. Saposs, Organizing the Steel Workers, a report for 
the Bureau of Industrial Relations (1921); William Z. Foster, 
The Great Steel Strike (New York, 1920); Perlman and Taft, 
op. cit., chap. XXXV, pp. 461-468. 

14 Saposs, op. cit., pp. 7-11; Perlman and Taft, of. cit., pp. 
461-462. 

15 Perlman and Taft, op. cit., pp. 461, 538-539. 

16 [bid., p. 466; Allen, op. cit., p. 54. 

17 Sept. 23, 1919: II, p. 4, col. 2 (editorial). 


AUTUMN AND WINTER OF 1919 33 


3. 


Less than a week after the calling of the great steel 
strike in the east came the launching of the first major 
campaign in Los Angeles “to drive out the reds.” 18 
According to the Times, the campaign to rid Los An- 
geles of “reds” really began seven months before, in 
March, when skilled investigators went to work to 
worm their ways into high places in the confidence of 
the Chicago Headquarters of the I.W.W. and succeeded 
in gaining access to the secret files of the I.W.W.; thus 
the prosecutors were equipped with the Los Angeles 
rolls of the I.W.W., which, it was said, contained over 
900 names of men and women who held cards in the 
organization and who were working in or around Los 
Angeles, carrying on propaganda among their fellow- 
workers in industrial plants and in neighborhoods.® 
On September 28 the Los Angeles Times devoted 
nearly a full page to an article titled, “State Launches 
Fight to Drive Out Reds” in which was given a de- 
scription of the origin and history of the enactment of 
the Criminal Syndicalism Act, an explanation of its 
provisions and virtues and an announcement of its im- 
minent use in the campaign to rid the state of “radi- 
cals.” 20 

Grand-jury indictments, based principally upon the 
evidence of literature circulated by the I.W.W. and 
charging advocacy by spoken and written words or per- 
sonal conducts and membership in an unlawful organi- 
zation were brought by a seventeen-member grand jury 
before Judge Craig, September 29. On these indict- 
ments nineteen persons were arrested in a raid on the 
I.W.W. Hall, October 2, by officers working under 
Chief of Police Home and District Attorney Wool- 
wine.” Upon the request made by Deputy District 
Attorney Keyes, bail for each defendant was fixed at 
$5,000.22. Chief of Police Home is reported to have 
said in commenting on the arrests: “Today the clean-up 
has started and will continue until the last of their 
number has been placed behind prison bars or driven 
from the city... .” 78 


18 Įbid., Sept. 28, 1919: II, p. 1, cols. 4-8; p. 2, cols. 1-2; 
Oct. 2, 1919: II, p. 1, cols. 1-5; p. 6, cols. 1-3. 

19 Tbid., Oct. 2, 1919: II, p. 1, cols. 1-5. 

20 [bid., Sept. 28, 1919: II, p. 1, cols. 4-7; p. 2, cols. 1-2. 

21 Ibid., Oct. 1, 1919: II, p. 1, cols. 1-5; p. 6, cols. 1-3; Oct. 
3, 1919: II, p. 9, cols. 3-4; Lee Tulin, Digest of California 
Criminal Syndicahsm Cases (San Francisco, 1926), pp. 13-16. 
This work is the authoritative I.W.W. account of I.W.W. 
cases in California, prepared by the Secretary of California 
Branch of the Defense Committee. The men reported to be 
arrested were: John Schuetz, Otto Broenner, James A. Waugh, 
Wm. M. Stein, Chas. Galloway, I. Sawyer, Fred Wilkinson, 
J. W. Nishida, Dan Chandler, George Morrisy, Thomas J. 
Cavanaugh, and Julius Menke. Tulin adds three others: J. 
Christianson and his wife, and E. Leach. Op. cit., pp. 13-14. 
Cavanaugh and Galloway were not indicted by the County 
Grand Jury until October 16, 1919. Los Angeles Times, Oct. 
17, 1919: II, p. 12, col. 2. 

22 Ibid., Oct. 2, 1919: II, p. 1, cols. 1-5. 

23 Loc. cit. 


34 WHITTEN: CRIMINAL SYNDICALISM IN CALIFORNIA 


On the same day of the Los Angeles arrests, October 
2, two were arrested in Sacramento, charged on in- 
formation of criminal syndicalism and subsequently re- 
leased on $3,000 bail.?* 

The American Legion Department of California at 
its first state convention, held in San Francisco, October 
8-10, 1919, was unmistakably clear in its denunciation 
of “Bolshevism” and “un-Americanism,” passing unani- 
mously three resolutions bearing on the subject, one 
favoring the immediate deportation of all naturalized 
citizens convicted of any form of sedition or disloyalty,” 
another condemning “all forms of anarchy and Bol- 
shevism” and strikes on the part of policemen, firemen 
and all other governmental employees to whom is com- 
mitted the protection of life and the maintenance of 
law,”* and the third denouncing “the efforts of certain 
vicious minorities . . . to secure alterations in the basic 
laws of our nation by the use of sabotage.” *” 

Meeting almost simultaneously with the California 
branch of the newly formed American Legion, the Cali- 
fornia State Federation of Labor in convention at 
Bakersfield, October 6-10, in two resolutions went on 
record as favoring the repeal of the Criminal Syndi- 
calism Law?! and in another as favoring the repeal 
of the Espionage Law and the release of Eugene V. 
Debs and of all other “political prisoners.” How- 
ever, in reviewing the laws against radicalism enacted 
during the last legislative session,®® the official report, 
while criticizing the ambiguity and uncertainty of the 
phrasing of these laws and prophesying possible mis- 
application of these acts against legitimate trade-union 
activities, added this rationalism: “As long, however, 
as radicals show such little or no regard for our laws 
and institutions, such legislation will probably have to 
be endured as a passing evil.” °t 

For several weeks, beginning October 10, the Los 
Angeles Times carried weekly, full-page advertisements 
sponsored by the “American League of Industrial Free- 
dom” in which “one hundred per cent Americanism” 
was mingled with open-shop, anti-union, and anti-strike 
propaganda. A cue as to the origin of the Commer- 


24 Tulin, op. cit., p. 13. 

25 Proceedings, American Legion of California (1919), p. 52. 

26 Ibid., p. 60. 

27 Ibid., p. 72. 

28 Proceedings, 20th Annual Convention of the California 
State Federation of Labor (1919), pp. 50-51, 65. 

29 Tbid., pp. 30, 65. 

30 Principally three: Assembly Bill No. 131 (c. 101), pro- 
hibiting the display of the red flag; Assembly Bill No. 435 
(c. 125), amending the law relating to criminal conspiracy, 
presumably to facilitate the prosecution of organized radicals; 
Senate Bill No. 660 (c. 188), defining and prohibiting criminal 
syndicalism. Ibid., p. 119. 

81 Loc. cit. 

82 A few examples follow: “An American doesn’t strike for 
what he wants or look for it with a torch: he works for it, 
and he generally gets it. ... An American believes in deport- 
ing foreign born Bolshevists and anarchists. .. . He is un- 
alterably opposed to sabotage and violence in industrial dis- 
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cial Federation of California “later and more popularly 
known as the Better American Federation” dated Oc- 
tober 31, 1919: 


It is particularly gratifying to note that the press of the 
country is almost a unit in condemning the revolutionary 
trend of the labor movement. . . . They agree that this 
country has no hankering after Bolshevism. . . . This 
change of attitude is due in part to the campaigns of edu- 
cation which have been conducted through associations of 
employers. . . .33 


Various offensive acts ranging from forest fires and 
planting of bombs under oil tanks to driving long brass 
nails into fruit trees and even murders were said to 
have been committed in the citrus groves of San 
Gabriel Valley and in the oil fields of Montebello and 
Whittier districts and were loosely attributed to the 
I.W.W.’s in press reports of the Los Angeles Times 
between the dates of October 14 and October 20.34 
No arrests were made and, so far as the author has 
been able to discover, evidence directly connecting the 
I.W.W. with any of the specific acts was not forth- 
coming. The Times carried reports “emanating from 
the Federal Building” to the effect that the government 
was spreading the net for the biggest I1.W.W. round-up 
ever conducted in Southern California.2®° However, 
although there was considerable anti-I.W.W. activity 
in the weeks that followed, few arrests were made of 
I.W.W.’s in Southern California during the remaining 
months of 1919, or, in fact, throughout the entire course 
of 1920. 

On October 31 investigators from the District At- 
torney’s office and agents of the Department of Justice 
raided the office of The Dugout, an alleged veteran’s 
publication, and arrested the editor, Sydney R. Flowers, 
president of the Allied World War Veterans, on fed- 
eral charges of espionage. While the federal charge 


putes. He repudiates the I1.W.W. theory.” Oct. 10, 1919: I, 
p. 6. “Strikes and Sabotage Cost American People Ten Mil- 
lion Dollars a Day.” “William Z. Foster, organizer of the 
present steel strike, is an industrial Nero who would set civili- 
zation afire for the morbid pleasure of seeing it burn... . 
Los Angeles is known as the home of the open-shop, of the 
independent workman; and Los Angeles has less labor trouble 
right now than almost any other section of the United States.” 
Oct. 14, 1919: II, p. 8 “Beware the Agitator Who Makes 
Labor a Catspaw for Bolshevism. .. .” Oct. 24, 1919: I, p. 
6. “Until the unions can prove themselves 100% American 
an honest workman will do well to steer clear of them.” Oct. 
30, 1919: III, p. 3. 

33 Oct. 31, 1919, p. 1. 

34 Oct. 14, 1919: II, p. 1, cols. 4-5; Oct. 16, 1919: II, p. 1, 
col. 2; Oct. 17, 1919, II: p. 1, cols. 4-6; Oct. 19, 1919: I, p. 1, 
cols. 6-8; p. 12, col. 6; Oct. 20, 1929: II, p. 1, cols. 1-2. 

35 Oct. 20, 1919: II, p. 1, cols. 1-2. 

36 Ibid., Oct. 31, 1919: II, p. 1, cols. 6-7. A feature of the 
raid was the warm intercession on Flower’s behalf made by 
Upton Sinclair. In a statement to the press (Nov. 6, 1919), 
signed by Walter Brinkop, Chairman, Los Angeles Post #8, 
and Bernard Goss, Chairman, Victory Post #54, the American 
Legion repudiated any connection with the organization known 
as “Allied World War Veterans.” Ibid., Nov. 6, 1919: II, 
p. 7, col. 2. 


VOL. 59, PT. 2, 1969] 


was pending, Flowers was indicted, November 6, by 
the County Grand Jury on criminal syndicalism charges 
and his bail was fixed at the request of the District At- 
torney Woolwine at $15,000.*" 

On November 1 the great strike in the bituminous 
coal industry got under way and on November 8 Judge 
Albert B. Anderson of the United States District Court 
in the Indiana District, on the motion of Attorney Gen- 
eral A. Mitchell Palmer, who purported to see in the 
strike the influence of ‘‘untraradicals,”’ 38 issued an in- 
junction against the officers of the United Mine Work- 
ers of America, ordering them to cease all activities 
tending to encourage and maintain the strike.*® Al- 
though the strike leaders bowed to the will of the court 
and the strike was officially called off, the miners did 
not at once return to work and unrest in the coal indus- 
try continued for many months.*° The Los Angeles 
Times attributed the coal strike to Bolshevik and 
I.W.W. inspiration and lumped it along with the steel 
strike and the threatened railroad strike as “component 
parts of an offensive organized by the revolutionists in 
the labor movement to seize political power through 
industrial action.” * 


4. 


The first trial under the Criminal Syndicalism Law, 
that of James McHugo who was arrested in Oakland, 
May 24, 1919, got under way before Superior Judge 
James G. Quinn in Oakland November 6 and finally 
culminated in a conviction December 3.47 Between 
these two dates occurred the organization meeting of 
the Communist Labor Party of California, the arrests 
of suspected radicals preliminary to deportation pro- 
ceedings, the sensational Centralia affair, sporadic “re- 
taliation” raids on I.W.W. and Communist Labor Party 
Halls in several parts of the state, arrests of a number 
of persons on criminal syndicalism charges, and the 
arrest of Miss Charlotte Anita Whitney. 

The Socialist Party of California, after a bitter con- 
test carried into every local in the state, a contest itself 
a reflection of the struggle over the same issues through- 
out the whole party organization, elected by overwhelm- 
ing majorities six left-wing delegates to the Emergency 
Convention of the Socialist Party of America, called to 


37 Ibid., Nov. 7, 1919: II, p. 1, cols. 6-7; p. 3, cols. 4-6. 

38 Annual Report of the Attorney General of the United 
States (1920), p. 173. 

39 Loc. cit. 

40 Perlman and Taft, op. cit., p. 472. 

41 Los Angeles Times, Nov. 7, 1919: II, p. 4, cols. 2-3 (edi- 
torial). “The steel strike and the coal strike were organized 
with all the care and strategy of a military campaign. They 
mark two of the offensives of the Bolshevist plotters who are 
trying to smash the American Republic, destroy the Constitu- 
tion and set up a Soviet government on the ruins. .. .” Ibid., 
Nov. 8, 1919: II, p. 3, cols. 5-8. Advertisement No. 7 of “In- 
dustrial Freedom League of America.” 

42 Oakland Tribune, Nov. 6, 1919: p. 1, col. 4; Dec. 4, 1919, 
p. 11. 
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meet at Chicago, beginning August 30, 1919.4% The 
split in the Socialist Party and the subsequent organi- 
zation of the Communist Party of America and the 
Communist Labor Party of America has been related 
above.** The California delegates participated with 
seventy-four others, representing in all locals from 
twenty-three states, in the organization of the Com- 
munist Labor Party of America, and Max Bedacht, one 
of the California delegates, was made a member of the 
National Executive Committee.*® Returning to Cali- 
fornia, the delegates had considerable success in winning 
over the Socialist membership for the new Communist 
Labor Party. Local after local changed its affiliation 
and at last on October 20, Local Oakland, the largest 
and most influential local in the state severed its former 
connection and came over to the new party bringing 
with it The World which thereafter became the organ 
of Local Oakland, Communist Labor Party.*® 

On the initiative of the San Francisco Local, a call 
was issued for the first Communist Labor Party State 
Convention to meet at Loring Hall, Oakland, on the 
morning of Sunday, November 9, 1919.47 Two days 
before this meeting convened, November 7, 1919, the 
Department of Justice began the round-up of alien 
“anarchists” and other radicals which eventuated in 
the deportation of 249 persons to Russia by way of 
Finland on the steamship “Buford,” which left the 
United States on December 21, 1919.48 Approximately 
600 were arrested, most of whom were members of the 
Federation of Unions of Russian Workers.*® In con- 
junction with the raids conducted by federal officials, 
the Neutrality Detail of the San Francisco Police De- 
partment raided the I.W.W. Hall in San Francisco, 
arresting one on charges of criminal syndicalism and 
one on a vagrancy charge.” The Oakland Tribune an- 
nounced that the local reds were to be rounded up but 


43 “California Socialist Bulletin’ in The World, Aug. 22, 
1919: p. 3. The six were: Max Bedacht, James H. Dolsen, 
Kasbar Bauer, Irene Smith, and John Taylor. The principal 
issue in the state as well as the national party seems to have 
been “mass action” in the capture of political power versus 
pure “parliamentary action,” the left-wing group placing but 
little confidence in the latter method. Loc. cit. 

44 Supra, p. 32. 

45 The World, Sept. 9, 1919: p. 5, col. 1; Sept. 26, 1919: 
Did: 

46 Minutes of Local Oakland (Oct. 20, 1919), quoted by Al 
Richmond, Native Daughter, The Story of Anita Whitney (San 
Francisco, Calif., 1942), pp. 76-77. 

47 Loc. cit. 

48 Annual Report of the Attorney General, op. cit., p. 175. 
Among the number included in this deportation were Emma 
Goldman, Alexander Berkman, Adolph Schnabel, Peter Bianki, 
and other leading agitators, who, according to the Attorney 
General, “had for many months been the cause of a considerable 
amount of the industrial and economic unrest.” 

49 Loc. cit, Oakland Tribune, Nov. 9, 1944: p. 4B, col. 1; 
Louis F. Post, The Deportations Delirium of Nineteen Twenty 
(Chicago, 1923), pp. 80-82. 

50 Oakland Tribune, Nov. 8, 1919: p. 1, col. 7. 
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no raids or arrests were reported in Oakland at this 
time.”! 

On November 9, the organization meeting of the 
Communist Labor Party in California was held as 
planned at Loring Hall in Oakland with 145 delegates 
in attendance representing every local in the state 
which had affiliated with the newborn party.” Most 
of the time was consumed in the construction and rati- 
fication of a constitution in which affiliation with the 
Communist Labor Party of the United States of 
America and the Communist International of Moscow 
was acknowledged.®* Resolutions were adopted de- 
nouncing the undeclared war against Soviet Russia, 
demanding withdrawal of American troops from Russia, 
Mexico, Haiti, and Santa Domingo, endorsing indus- 
trial unionism, urging release of “political and class-war 
prisoners” and complimenting the workers for their 
support of the Plumb Plan while pointing out that the 
ultimate solution of the labor problem lay in collective 
ownership of all of the means of production.** The 
most heated controversy came in regard to a resolution 
on political action submitted by the resolutions com- 
mittee. Some of the delegates felt that the resolu- 
tion, as submitted, represented a throwback to the pure 
parliamentarism of the Socialist Party and they suc- 
ceeded in substituting for it the more comprehensive 
statement on political action which had been adopted 
at the National Communist Labor Party Convention.” 

The November 10 issue of the Oakland Enquirer 
carried, under the caption: “Police Ignore Local Meet- 
ing of Radicals Led By Germans,” a lengthy description 
of the events of the meeting and of the decorations at 
Loring Hall. Ed Condon, the Oakland Enquirer's 
reporter had attended the Loring Hall meeting. Be- 
cause this particular article helped to stimulate police 
action and subsequently, together with Condon’s oral 
testimony, figured in a number of criminal syndicalism 
trials, it is thought appropriate to quote short excerpts 
here: 


While federal officers are conducting raids on radical 
headquarters all over the country, 100 of the most radical 
leaders of an embryo revolutionary movement in California 


51 Loc. cit. 

52 Richmond, op. cit., pp. 77-78; Local Oakland with 286 
members in good standing, elected sixteen delegates to this 
convention. Report of Committee on Credentials entered as 
“People’s Exhibit 3” in Transcript of Record in case of 
People v. Charlotte Anita Whitney, p. 21. 

58 The Constitution together with the Platform and Program 
of the Communist Labor Party of California is given in its en- 
tirety in The World, Nov. 21, 1919. The salient portion reads: 
“Section 1. It shall be affiliated with the Communist Labor 
Party of the United States and subscribe to its Program, Plat- 
form, and Constitution. Through the affiliation it shall be 
joined with the Communist International of Moscow.” 

54 “Minutes of State Convention,’ The World, Nov. 21, 1919. 

55 Loc. cit. The Resolutions Committee was composed of 
H. L. Grist, chairman, W. H. Eichborn, J. C. Weiler, D. C. 
Wemich, Charlotte Anita Whitney, and Edward R. Alverson. 

56 Loc. cit. 
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met at Loring Hall at 11th and Clay here yesterday and 
organized themselves as the Communist Labor Party of 
California. 

Delegates were present from San Francisco, Richmond, 
San Jose, Santa Cruz, Fresno, and Lodi. . . . Germans 
and near Germans were there in full force. 

Before adjourning yesterday afternoon the radicals 
adopted a constitution which is identical with that of the 
Third Communist International of Moscow. By doing 
this a platform of action is adopted which directly ad- 
vocates destruction of private property rights by force and 
the setting up of soviets in the United States. ... 

The American flag hung in one corner of the room in 
an antique cabinet and over it was a naval service flag 
with one star. But during the noon hour, a huge red 
cloth was hung over the case so that the American flag 
was no longer visible while the radicals prepared to adopt 
their un-American constitution. . . .57 


Federal and local officials, while not altogether un- 
concerned about the Communist Labor Party meeting, 
took no immediate action.” However, any indecision 
on the part of the lawfully constituted authorities was 
amply atoned for by the deeds of a mob of ex-service 
men. Over 400 former service men, in retaliation, it 
was said, for alleged “anarchistic and Bolshevistic re- 
marks at a recent meeting, coupled with a display of 
the red flag and anti-American sentiments” capped their 
observance of Armistice Day by demolishing the quar- 
ters of the Communist Labor Party at Loring Hall. 
Furniture, literature and other supplies valued at about 
$2,000 were piled in the middle of the street and ignited. 
Police who answered the riot call found no one.*® 


57 Oakland Tribune, Nov. 10, 1919: p. 3, cols. 1-2. 

58 Ibid., No. 11, 1919: p. 24, col. 3; Richmond, op. cit., pp. 
87-88. According to this account, Detective Fenton Thompson 
was cognizant of the Loring Hall meeting and even asked 
District Attorney Ezra Decoto whether he should arrest all 
of the delegates. “Go carefully, I don’t want to clog the 
calendar,” was Decoto’s reported reply. On being queried, 
November 13, Decoto denied any such statement, explaining: 
“T gave no instructions to Fenton Thompson that he was not 
to raid the meetings of the Communists. It is not my business 
to police the city.” The Tribune account referred to in the 
citation stated that Department of Justice officials in San 
Francisco were awaiting the report of Inspector Fenton W. 
Thompson of the Oakland police before making a decision as 
to what action to take. 

59 Oakland Tribune, Nov. 12, 1919: p. 1, col. 1; Oakland 
Enquirer, Nov. 12, 1919: p. 1, col. 5. These accounts state 
that word of the approaching raid had reached the hall early 
in the evening of November 11, and that a delegation led by 
Tony Quintal, secretary of the Alameda Metal Trades Council, 
had sought futilely for adequate police protection. An earlier 
contingent of former service men, finding a crowd at the hall, 
returned to the auditorium where a dance was in progress for 
reinforcements. Men deserted the girls to join in the raid 
and when the larger group returned to the hall, it was empty 
and the destruction proceeded with much cheering. Franklin 
Hichborn, The Case of Charlotte Anita Whitney (San Fran- 
cisco, 1920), p. 10, makes much of Alameda’s “hysteria,” pro- 
voked, he asserts, largely by the far-published story of the 
“red flag incident” and attributes the raid—‘“this act of law- 
lessness and thievery”—to the desire on the part of a demogogic 
element in the community to render its version of “patriotism.” 
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5. 
On November 11, 1919, in addition to the Oakland 


raid and far transcending it in importance, was the 
famous Centralia event. During an Armistice Day 
Parade in Centralia, Washington, members of the 
American Legion marched in front of the I.W.W. 
Hall. The parade halted before the hall and a shooting 
fray followed between parading ex-soldiers and mem- 
bers of the I1.W.W. Four of the paraders, including 
Warren O. Grimm, the local Legion Commander, were 
shot to death; the I.W.W. Hall was wrecked and one 
I.W.W. who took flight was caught and later lynched.® 
Eleven I.W.W.’s were subsequently tried for the mur- 
der of Grimm and seven were convicted of second- 
degree murder and given sentences ranging from twenty 
to forty years.* 

Whatever the facts concerning the Centralia affair— 
and these may never be known °*—it is certain that the 
conservative press, with but few exceptions, labeled 
the event as a massacre by the I.W.W.®* The press 


60 The most impartial account is “The Centralia Case,” Joint 
Report on the Armistice Day Tragedy at Centralia, Washing- 
ton (Nov. 11, 1919), issued by Department of Research and 
Education of the Federal Council of Churches of Christ in 
America, The Social Action Department of the National Catho- 
lic Welfare Council, and the Social Justice Commission of the 
Central Conference of American Rabbis, New York, 1930. 
See also Perlman and Taft, op. cit., pp. 427-429. For the re- 
port of one sympathetic to labor see Louis Adamic, Dynamite 
(New York, 1931), chap. 28. For the best and most complete 
I.W.W. account, see Ralph Chaplain, The Centralia Con- 
spiracy (Chicago, 1924). An American Legion account is 
Ben Hur Lampman, The Centralia Tragedy and Trial, jointly 
published by Grant Hodge Post #17, Centralia, Washington, 


and Edward B. Rhodes Post #2, Tacoma, Washington 
(Tacoma, Washington, 1920). 
61“The Centralia Case,” Joint Report ...,p. 7. “The 


theory underlying the verdict seems to have been that the 
prisoners had not conspired to kill wantonly but had intended 
to defend their hall from attack, but that on the other hand, 
they were acting illegally in placing armed men outside the 
hall” (p. 44). “The verdict of the jury was manifestly a 
compromise; they were apparently seeking the closest approxi- 
mation of justice. Their effort, however, was thwarted by the 
court in the infliction of so long a sentence. It is at this point 
that the disinterested student of the trial gains the strongest im- 
pression of injustice, an impression which is sharply accentuated 
by the fact that shameful crimes against the I.W.W. have gone 
unpunished to this day” (p. 47). 

62 After describing the elaborate machinery of investigation 
utilized by the Church councils in an effort to arrive at the 
truth regarding the Centralia affair, Gambs writes this inter- 
esting note: “Such an elaborate investigation, culminating in a 
report of fifty pages, would have its justification if all readers 
were satisfied with the result. Yet, the report leaves in doubt 
the most crucial question, Who was the aggressor? Some 
would criticize the report because it lends some basis to the 
I.W.W. claim that at Centralia justice had been outraged. The 
I.W.W., on the other hand, read the conclusions as those of 
reactionary churchmen.” John S. Gambs, The Decline of the 
IW.W. (New York, Columbia University Press, 1932), pp. 
23-24. 

63 E.g., Los Angeles Times, Nov. 13, 1919: I, p. 1, cols. 4-8; 
II, p. 4, col. 2; Oakland Tribune, Nov. 12, 1919: p. 1; Oakland 
Enquirer, Nov. 12, 1919: p. 1, cols. 7-8; Nov. 13, 1919: p. 1. 
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doubtless echoed the sentiment of many people when 
it printed “distilled hatred” against the I.W.W. and 
when it clamored for vigilance on the part of govern- 
mental officials and summary actions against the 
radicals.* 


6. 


In California the Centralia affair was the signal for 
numerous vehement outbursts on the part of Legion 
members and others and the intensification of efforts on 
the part of local, state, and federal officials, persistently 
prodded by patriotic, civic and business organizations, 
to rid the community of the radical elements. Los An- 
geles and Oakland, while not by any means the sole 
centers of these anti-radical activities, took the lead. 

On November 12 the Executive Committee of the 
Los Angeles Post, American Legion, met in special 
session “to formulate plans for the launching of a cam- 
paign in this city against the I.W.W. element.” ® One 
telegram was sent to Attorney General Palmer attrib- 
uting the Centralia crime to the failure of officials to 
act and demanding that “all guilty of seditious state- 
ments or acts be immediately incarcerated or de- 
ported.” * Another telegram was sent to the National 
American Legion Convention requesting that the Na- 
tional Convention “demand that the federal officials 
immediately incarcerate or deport every one guilty of 
seditious utterances or acts.” ®’ A strong resolution to 
the same effect was adopted with the added note that 


64 Note the following excerpts from Washington and Cali- 
fornia newspapers as quoted in the Church Councils Report, 
The Centralia Case, p. 23: 

The Aberdeen World, Nov. 17, 1919, from a letter to the 
editor, referring to the I.W.W.: “Boycotting and sabotage are 
their favorite methods. All right try that on them also. Let 
our physicians and surgeons ignore them in their hours of sick- 
ness and death. Bar them from all kinds of labor and let them 
feed upon each other; refuse them admittance to our schools 
and churches. . . .” The boycotting is to extend to “branding 
as a shyster any lawyer who defends them and barring him 
from any further practice before the bar of justice.” 

Alma Chronicle, Nov. 20, 1919: “Hanging is too good for 
them.” 

Montesano Vidette, Nov. 14, 1919, in an editorial refers to 
I.W.W.’s as “copperheads” and “human reptiles,” and a news 
item states that the Commercial Club sent a petition to the gov- 
ernor for a special session of the legislature in order to make 
membership in the I.W.W. a crime. “Many of the members 
were in favor of making the penalty” for membership in the 
I.W.W.’s “a life sentence or capital punishment.” 

Los Angeles Times, Nov. 13, 1919: II, p. 4, col. 2: “But 
for the government round-up of the radicals last week, the 
Centralia horror would have been repeated in a number of 
other American cities. It was the expiring spark of another 
attempt at Revolution that has been foiled.” 

Oakland Enquirer, in an editorial calling on the sworn officers 
of the law to be more vigilant and active in the prevention of 
crime: “These are the lessons and the warnings of the mur- 
ders by the I.W.W.” 

85 Los Angeles Times, Nov. 13, 1919: I, p. 1, cols. 4-8; p. 4, 
col. 6. 

66 Loc. cit. 

87 Loc. cit. 
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“it is possible or probable that the service men... 
may find it necessary to take physical action if the gov- 
ernment does not suppress the propagandists of radi- 
calism; .. .”® The next day, an “indignation meet- 
ing” attended by over 300 ex-service men met at the 
Enlisted Men’s Club, adopted a resolution demanding 
that Mayor Snyder and Chief of Police Home “forbid 
and forever prevent any assemblage of I.W.W.’s, Bol- 
sheviks or other anarchistic representative” in the City 
of Los Angeles, and formulated plans for the immediate 
organization of the “Military Branch of the American 
Legion.” This organization was for the purpose, 
officials of the Legion declared, of supporting not sup- 
planting the police and other law-maintaining organi- 
zations in the community.®® On the same day, the 
directors of the Los Angeles Chamber of Commerce 
issued a strongly-worded statement, saying that the 
“Expulsion of this murderous, treasonable organization 
is an emergency measure, calling for every energy of 
our government for its speedy accomplishment!” and 
demanding action on the part of local officials “to stamp 
out of our city all criminal and un-American organiza- 
tions now spreading the doctrine of anarchy here.” 7° 

In the evening of November 14, about twenty-five 
men in full uniform of the Army and Navy together 
with a few civilians raided the I.W.W. headquarters in 
the Germain Building in Los Angeles while a “defense” 
meeting was in progress, drove out the occupants, hos- 
pitalized four, and demolished the furniture and equip- 
ment.” Five of the alleged I.W.W. members were ar- 
rested and charged with inciting a riot, with the 
expectation that the charge would later be criminal 
syndicalism.”? No arrest was made of any of the 
raiders.” A large quantity of literature found in the 
hall was confiscated and placed in the care of the 
police.“* Chief of Police Home issued a statement ban- 
ning further I.W.W. meetings in the city declaring that 
the public state of mind made it “unsafe for enemies 
of peace and government to gather in public.” 5 An- 
other statement by Chief Home revived as an emer- 
gency measure the use of batons by the policemen in 
the harbor division.” 

In a series of conferences held November 14 in Los 
Angeles, federal, state, county, and city officials sanc- 
tioned the “war against the reds” in Los Angeles 
launched by local posts of the American Legion and 
pledged their own vigilance.” It was agreed that ar- 
rests and prosecutions be by local police authorities 
under the Criminal Syndicalism Law rather than by 


68 Loc. cit. 

69 Tbid., Nov. 14, 1919: I, p. 2, col. 6. 

70 [bid., Nov. 14, 1919: I, p. 2, col. 1. 

71 [bid., Nov. 15, 1919: I, p. 1, cols. 5-8; p. 2, cols. 7-8. 
72 Loc. cit. 

73 Loc. cit. 

74 Loc. cit. 

75 Loc. cit. 

76 Loc. cit. 


77 Ibid., Nov. 15, 1919: I, p. 2, cols. 5-6. 
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federal officials because of the more cumbersome process 
under the Federal Espionage Act."® The County Board 
of Supervisors met the same day and adopted a resolu- 
tion calling on the citizens of Los Angeles County to 
report immediately any violation of the Criminal Syndi- 
calism Law.7® On the same day, Harbor Post #85 
of the American Legion, stirred by the Centralia out- 
rage and by a local “Workers Defense League” meet- 
ing at San Pedro earlier in the week, held an “in- 
dignation meeting,’ adopted resolutions condemning 
radicalism, and appointed an intelligence committee of 
ten to investigate persons suspected of I.W.W. ten- 
dencies.*° 

District Attorney Woolwine appointed Lieutenant 
Buron R. Fitts of the American Legion a Special 
Deputy District Attorney to aid in prosecution of the 
criminal syndicalism cases and Sheriff Cline deputized 
fifteen members of the American Legion to furnish 
information and to aid in rounding up the radicals.** 
Twenty-six airplanes, property of the Syd Chaplain, 
Mercury and Thomas H. Ince Aviation Companies, 
were offered to the Los Angeles Post any time they 
were needed in seeking “red camps” in the foothills 
and the vicinity of Los Angeles.* 

During the next few weeks radical suspects or sympa- 
thizers received summary treatment. Two men who 
were heard to make “slurring remarks” about the 
speakers at a mass meeting of the American Legion 
were arrested on vagrancy charges. Over the Ger- 
main building, where the I.W.W. Hall was located, 
appeared a large sign reading: “This Landlord Rents 
to Avowed Enemies of the United States Government. 

. .? 84 The door of the office of S. G. Pandit, the 
attorney engaged by the Labor Defense League to pro- 
vide defense for the I.W.W. members arrested in the 
southern part of the state, was decorated in red. A 
meeting under the auspices of the Fabian Society was 
broken up by Legion members ® and on the evening 
of November 17, members of the Legion raided the 
“Red International Book Shop,” confiscating the litera- 
ture and turning it over to Lieutenant Fitts.’ 

On November 19, the grand jury which, for several 
days, had been hearing testimony concerning radical 
activities in the Los Angeles area, returned indictments 


78 Loc. cit., Assistant U. S. District Attorney Bryan is re- 
ported to have said: “The local federal officers cannot of their 
own motion institute a proceeding against any violater of the 
espionage law without instructions direct from Washington,” 
thus necessitating delay and probable defeat of the very objects 
to be sought in the rapid extinction of the I.W.W.’s. 

79 Ibid., Nov. 15, 1919: I, p. 2, col. 6. 

80 Tbid., Nov. 15, 1919: II, p. 6, col. 3. 

81 [bid., Nov. 18, 1919: II, p. 17. 

82 Loc. cit. 

83 Ibid., Nov. 16, 1919: I, p. 3, cols. 1-4. 

84 Ibid., Nov. 17, 1919: II, p. 13, cols. 1-3. 

85 Tbid., Nov. 18, 1919: II, p. 1, col. 3. 

86 Ibid., Nov. 17, 1919: II, p. 13, cols. 1-3. 

87 Ibid., Nov. 19, 1919: II, p. 1, col. 3. 
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against four, charging criminal syndicalism and rein- 
dicted Sydney R. Flowers on criminal syndicalism 
charges.®® 

On November 22, following Lieutenant Buron R. 
Fitts’ reception the day before of two death threats,®® 
Chief of Police Home formed “The Anarchist and 
Bomb Squad” which was made to consist of twenty- 
five police officers under the leadership of acting Lieu- 
tenant of Detectives, Frank Williams. Duties of this 
group were “to drive out of the city all I.W.W.’s, Reds 
and anarchists,’ as well as to investigate all threats 
against officials and all bomb outrages.®° 

Notwithstanding, or perhaps because of, the elab- 
orate preparations on the part of Los Angeles law en- 
forcement officials in close cooperation with local posts 
of the American Legion, but few arrests under the 
Criminal Syndicalism Law were made during the 
several weeks remaining in 1919 and in the whole of 
1920, and only four—these occurring in 1920—which 
actually eventuated in a trial. The almost total lack 
of I.W.W. industrial activity in the Los Angeles area 
during these hectic days, forced or otherwise, perhaps 
provides the most likely cue to this sparcity of criminal 
syndicalism prosecutions. 


7. 


On November 12, the day after the Centralia tragedy, 
two alleged I.W.W. members were arrested at Arcata, 
Humboldt County, on the criminal syndicalism charge 
of circulating and displaying the forbidden literature. 
They were arrested while posting I.W.W. literature 
about the town and in the public library.” The next 
day, five more were arrested on the same charge in the 
camp of the Pacific Lumber Company at Scotia, Hum- 
boldt County.®? The eighth to be arrested in Humboldt 
County was taken at Eureka, November 14.°*? 


8. 


In Oakland, the site of the organization of the Com- 
munist Labor Party of California and the subsequent 
raid by ex-service men, the press reports of the Cen- 
tralia affair served to convince many of the skeptics and 
to stimulate, as in Los Angeles, an all-out anti-radical 
campaign in which the local Legion members took a 
leading part. 

On November 13, in a two-column editorial, entitled, 
“Centralia—A Warning,” the Oakland Tribune said 
“it could happen here,” cited the Loring Hall meeting 
and the subsequent raid, accused the District Attorney’s 
office and Commissioner of Public Health and Safety 


88 Ibid., Nov. 20, 1919: p. 1, col. 5. 

89 Ibid., Nov. 22, 1919: II, p. 1, col. 8. 

90 Jbid., Nov. 23, 1919: I, p. 5, cols. 1-2. 

91 [bid., Nov. 14, 1919: I, p. 2, col. 5; Tulin, op. cit., pp. 16, 
19. The two were Charles Lessee and Henry Gilksohn. 

92 Ibid., pp. 17-18. These were: A. Mori, N. Picchi, Ernest 
Wallace, Harry Williams, and William Wilson. 

93 Tbid., p. 18. John Golden. 
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Morse of laxity and disregard of public safety and 
charged unnecessary delay in the McHugo trial then 
in process in Judge Quinn’s department of the Superior 
Court.°** On the same day, a joint committee of eleven, 
representing the American Legion, the Spanish War 
Veterans and the Oakland Lodge of Elks, is reported to 
have said to the commissioner that “Oakland vigilantes 
would curb the reds if police failed to meet the situa- 
tion.” °” Commissioner Morse announced plans for the 
immediate formation of a “neutrality squad.” On 
November 15 the Oakland City Council passed a resolu- 
tion approving and confirming the orders issued by 
Commissioner Morse to Chief of Police J. F. Lynch 
directing the chief to “suppress radicalism, syndicalism, 
Bolshevism, anarchism, nihilism, and any other conduct 
or language tending to arouse class hatred or to provoke 
a breach of the peace.” ° The council also passed a 
stringent ordinance prohibiting any sort of a public 
meeting without a police permit.°* Chief Lynch was 
ordered by Commissioner Morse to gather evidence 
immediately of the meetings held in Loring Hall and to 
forward the information to the local district attorney 
and to the United States District Attorney for the 
Northern District of California.2® Commissioner Morse 
also directed Chief Lynch to establish in the department 
a special police squad consisting of three inspectors to 
be known as the “Loyalty Squad,” and issued orders 
that Inspector ‘Fenton Thompson, former Department 
of Justice investigator, be placed in charge and be au- 
thorized to name two others.° The same day Com- 
missioner Morse received a message from the American 
Legion authorities offering to recruit one thousand men 
on an hour’s notice to help quell the reds. 

On November 16 twelve leading Oakland organiza- 
tions formed a “League of Americans” to aid in sup- 
pressing the reds. In a meeting on November 17, 
other organizations pledged allegiance to the league 
and demands were formulated for the suppression of 
The World, the Communist Labor Party organ and 
for immediate launching of patriotic propaganda in pub- 
lic schools.+% 

On November 18 Police Inspector Fenton Thompson, 
newly appointed head of the “Loyalty Squad,” armed 
with the new city ordinance, broke up a meeting of the 
Socialists at 1120 Broadway, stopping a speech by 


94 Oakland Tribune, Nov. 13, 1919: p. 12. 

95 Ibid., Nov. 14, 1919: p. 1. 

96 Loc. cit. 

97 Oakland Tribune, Nov. 15, 1919: p. 1. 

98 Toc. cit.; Oakland Enquirer, Nov. 15, 1919: p. 2, col. 4. 

99 Oakland Tribune, Nov. 15, 1919: p. 1. 

100 Loc. ctt. 

101 Loc. cit. 

102 Įbid., Nov. 17, 1919: p. 1, col. 1. 

103 Loc. cit. The enlarged group of organizations included 
the American Legion, Elks, Spanish War Veterans, Veterans 
of Foreign Wars, Chamber of Commerce, Real Estate Board, 
Woodmen of the World, Knights of Pythias, Knights of Co- 
lumbus, Moose, Masons, Lions Club, California Grays, Native 
Sons, Grand Army of the Republic, and the Rotary Club. 
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Adolph Germer of Chicago, National Secretary of the 
Socialist Party.1°* The same evening, raids on the 
headquarters of the Communist Labor Party at Loring 
Hall and the office of The World led to the arrest of 
five men who had played leading roles in organizing 
the Communist Labor Party of California. One 
other member of the new party had been arrested in 
San Francisco four days earlier.1% All of these men, 
members of the executive committee of the new state 
organization," were held on criminal syndicalism 
charges in connection with their part in the organiza- 
tion of the Communist Labor Party of California.1® 


9, 


The opening event in the most widely heralded of all 
of the criminal syndicalism cases came on the evening 
of November 28, 1919, when Miss Charlotte Anita 
Whitney, prominent California suffragist and social 
worker, was arrested as she was leaving Hotel Oakland 
after delivering an address to the Oakland Center of 
the California Civic League on “The Negro Problem of 
the United States.” 1°? Miss Whitney was held on 
charges of criminal syndicalism. 


104 [bid., Nov. 18, 1919: p. 13, col. 1. 

105 bid., Nov. 19, 1919: p. 1, col. 8. These were J. C. 
Taylor, J. H. Colsen, Max Bedacht, J. E. Snyder, P. B. 
Cowdery. 

106 San Francisco Examiner, Nov. 14, 1919: p. 12, col. 4, 
John A. Ragsdale. 

107 Anna Porter, “The Case of Charlotte Anita Whitney,” 
New Republic 27 (July 6, 1921): pp. 165-166. According to 
this account, warrants were issued for all of the members of 
the Executive Committee but the warrants were served only on 
members living in Oakland and San Francisco. 

108 Oakland Tribune, Nov. 19, 1919: p. 1, col. 8. 

109 San Francisco Chronicle, Nov. 29, 1919: p. 1, col. 4. 
Richmond, op. cit., pp. 17-20. Miss Whitney’s father, George 
Erwin Whitney, had been an attorney and state senator from 
Alameda County. Through him she could trace her lineage 
from five Mayfair pilgrims and Thomas Dudley who succeeded 
John Winthrop as governor of the Massachusetts Bay Colony 
in 1634. Her mother, Mary Lewis Swearingen, was the de- 
scendant of a Dutch family who first settled on this continent 
in 1640 in Maryland. The late Supreme Court Justice Stephen 
J. Field was an uncle through marriage to one of the Swear- 
ingen girls. 

A few of Miss Whitney’s many activities may be enumerated : 
1901, secretary of the Associated Charities of Alameda County ; 
1903, the first juvenile probation officer in Alameda, serving 
without pay; 1911, president of the College Equal Suffrage 
League; 1913-1914, president of the California Civic League 
in which capacity she did extensive lobbying in Sacramento 
and worked for laws to allow women to serve on juries, to 
establish a second state institution for the care of the feeble- 
minded, to establish an industrial farm for delinquent women, 
for passage of the 1915 physical education law which made 
physical education compulsory in the elementary and secondary 
schools for boys and girls, and served on a state committee 
which in 1914 worked successfully to uphold the Redlight Abate- 
ment Act. Ibid., pp. 35-39; Hichborn, op. cit., pp. 3-4. 

In 1914 Miss Whitney joined the Socialist Party and in 
1919, when the California Socialists became identified with the 
Communist Labor Party, she went along with them, being one 
of the delegates from Local Oakland to the party’s state con- 
vention at which convention she served both on the Credentials 


[TRANS. AMER. PHIL. SOC. 


The events leading to the arrest are of some sig- 
nificance in reflecting the tone of a segment of local 
opinion in Oakland at this time. Anita Whitney’s 
scheduled address before the Oakland Center of the 
Civic League had been an issue for several days. Im- 
mediately after passing the city ordinance regulating 
public meetings, Chief of Police J. F. Lynch caused an 
Oakland Mother’s Club to cancel a lecture by Miss 
Whitney on “Women in Legislation.” *° Then came 
the Oakland Center’s invitation to Miss Whitney to 
address the League on the Negro problem followed im- 
mediately by a formal notice issued by Chief of Police 
Lynch to the effect that Miss Whitney would not be 
permitted to speak.!!! The fight was on! Officers of 
the Civic Center appealed to Commissioner Morse but 
received no assurances."!? At a Board of Directors 
meeting which followed shortly afterwards, it was de- 
creed by formal resolution that the original program as 
advertised would be adhered to and that Miss Whitney 
would speak.14* So firm were the women in their in- 
sistence on their “constitutional rights” that on Novem- 
ber 25, three days before the meeting, Commissioner 
Morse relented and granted a qualified permission.” 
On November 26 the Board of Directors of the Oak- 
land Center of the Civic League confirmed their de- 
cision to hear Miss Whitney." Prior to this meeting, 
a delegation waited upon Miss Whitney and received 
her denial that she was then or ever had been an 
I.W.W.17® On November 27 in a formal communica- 
tion to the officers and members of the Oakland Cen- 
ter, the “League of Americans” rehearsed the Centralia 
affair, branding the I.W.W. as “a band of murderous 


assassins,” charged that Miss Whitney was the treas- 


Committee and the Resolutions Committee and was elected 
alternate on the State Executive Committee. Richmond, op. 
cit., pp. 64-78. 

In 1918 she became a member of the short-lived Union 
Against Militarism, and in 1919 she became chairman of the 
American Irish Educational League. Ibid., pp. 69-71. 

110 Richmond, op. cit., p. 90. 

111 [bid., pp. 90-91; Oakland Tribune, Nov. 22, 1919: p. 11, 
col. 5. 

112 Loc. cit. 

113 Loc. cit. 

114 According to Richmond, op. cit., p. 92, Commissioner 
Morse wrote to Mrs. Frank G. Laws, president of the Oakland 
Center, as follows: “Inasmuch as Miss Anita Whitney has 
been extremely active of late in giving personal support to ex- 
ponents of radicalism in this city, I have hesitated to permit 
her to speak. However, after fuller consideration, I have de- 
cided to withhold any objection for the present and to merely 
advise you that my department will hold her strictly to account 
for any unlawful or seditious statement that she may utter. 

“Accordingly, I have to advise you that I am hereby grant- 
ing the permission requested by your committee subject to the 
qualifications stated.” 

On the same day, according to the Oakland Tribune account 
(November 25, 1919: p. 24, col. 6), Commissioner Morse de- 
clared that he would not interfere with Chief Lynch’s deter- 
mination not to allow Miss Whitney to speak. 

115 Oakland Tribune, Nov. 27, 1919: p. 1. 

116 Loc, cit. 
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urer of the “I.W.W. Labor Defense League” and that 
she gives “aid, comfort and encouragement to disloyal 
and murderous I.W.W. propaganda,” and therefore, 
urged that she be forbidden the platform." In reply, 
Mrs. Laws, president of the Oakland Center, denied 
that any facts had thus far been presented by anyone 
to prove that Miss Whitney was not a loyal citizen and 
added: “. . . Whether this communication from the 
League of Americans will be considered to bear suf- 
ficient proof of her un-Americanism, I cannot say. We 
will probably assemble tomorrow morning for a final 
decision.” 118 

November 28, at a called meeting held in Hotel Oak- 
land, the responsibility concerning the propriety of 
having Miss Whitney speak was shifted from the Board 
of Directors to the members. Mrs. Frank Laws, chair- 
man of the meeting °? and Miss Gail Laughlin, San 
Francisco attorney and president of the California Civic 
Center, the state organization, stressed the constitu- 
tional issue of freedom of speech involved and advised 
the gathering to permit Miss Whitney to speak.!?° 
Inspector Thompson followed, citing Miss Whitney’s 
membership in the “I.W.W. Defense Committee” which 
had been soliciting funds to defend James McHugo 
and other radicals on trial, and stated: “I have direct 
proof that Miss Whitney has carried food and radical 
literature to prisoners on Alcatraz Island... . Can 
any of you say she is not an I.W.W.?? 7 Finally, 
after a heated debate, the vote was 94 to 48 in favor 
of hearing Miss Whitney.??? 

The meeting occurred as planned and the arrest by 
Inspectors Fenton Thompson and William Kyle fol- 
lowed.1?8 Miss Whitney was taken to the city prison 


117 Loc. cit. 

118 Loc. cit. 

119 Mrs. E. C. Robinson, wife of an Oakland Superior Court 
Judge, who had been selected to preside, sent word that inas- 
much as she felt herself to be 100 per cent American she did 
not care to preside where Miss Whitney was to speak. San 
Francisco Chronicle, Nov. 29, 1919: p. 1, col. 4. 

120 Loc. cit. 

121 Loc. cit. It may be observed that no mention was made 
of the evidence on which the warrant was based, i.e., evidence 
gained from raids on Loring Hall subsequent to the organiza- 
tion meeting of the Communist Labor Party concerning Miss 
Whitney’s part in the new organization. Thompson is reported 
to have explained this omission by saying that he thought that 
he had revealed enough to make any loyal organization of 
women take action. Loc. cit. 

122 Loc. cit. 

123 Şan Francisco Chronicle, Nov. 29, 1919: p. 1, col. 4. Ap- 
parently, there was cleavage within the police department as 
to the policy of arresting Miss Whitney. Captain of Inspectors 
Walter J. Petersen is said to have opposed the action on the 
ground that he did not see the wisdom of “making a martyr 
out of Miss Whitney.” Petersen attributed much of Thomp- 
son’s zeal to the Inspector’s desire to capitalize on the current 
distaste for radicalism. (Interview, Oakland, July 11, 1944.) 
See also Governor Young’s pardon statement, p. 4. 
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where her bail was fixed at $1,000 cash or $2,000 bond. 
Bond was furnished a few hours later by Alma T. 
Kower and Mrs. Florence M. Sully.1?4 


10. 


Meanwhile, during the intense fever of the events 
described in this chapter, the trial of James McHugo, 
the first to be tried and convicted under the Criminal 
Syndicalism Law in California, actually got under way 
before Superior Court Judge James G. Quinn in Oak- 
land, November 6, and was moving sluggishly on.!?5 
A motion for a change of venue, filed November 17, 
was promptly denied.” McHugo, admittedly the 
secretary of Recruiting Union Number 600, I.W.W., 
of Oakland, was charged under the membership clause 
of the Criminal Syndicalism Act, practically in the 
words of the statute.!?? In the preliminary proceedings 
it became clear that to prove the criminal character of 
the organization strong reliance would be placed on the 
literature published or circulated by the I.W.W. which 
was seized either at the hall at the time of the arrest 
or subsequently at the room of the defendant.1?® The 
theory of the prosecution °° then was that under the 
new law to prove membership in the forbidden organi- 
zation, irrespective of specific overt acts of the de- 
fendant other than that of becoming or being a member, 
was sufficient to convict. This course, the dependence 
on literature to prove the criminal character of the or- 
ganization, was followed in the jury trial with the very 
important addition of the oral and sensational testimony 
of special agents of the Department of Justice, S. J. 


124 Loc. cit.; Richmond, op. cit., pp. 96-98. 

125 Oakland Tribune, Nov. 6, 1919-Nov. 14, 1919. This trial, 
important as being the first, and, in some respects, the “model” 
for subsequent criminal syndicalism trials in California, presents 
a difficult research problem. Not having been carried on ap- 
peal, no transcript of the trial testimony is available. One is, 
consequently, made dependent largely upon the Judgment Roll 
and the press accounts for the testimony and proceedings. Be- 
cause of this limitation, it is thought best in this case simply 
to state in brief what seems incontrovertible and utilize a later 
case for a more detailed analysis of trial proceedings. 


126 Oakland Tribune, Nov. 17, 1919: p. 1, col. 4. The motion 
alleged prejudicial bias against the defendant and the organi- 
zation with which he allegedly associated on the part of the 
community, the jurors, and the judge. The Oakland and San 
Francisco press were held largely responsible for precipitating 
this bias. 


127 People v. McHugo, Judgment Roll. 


128 Defense charged that the books and pamphlets taken from 
McHugo’s room were illegally seized and retained and on No- 
vember 4 filed a motion for their return. This motion was 
denied. Register of Action-Criminal 12, Superior Court of 
Alameda County, Crime #7207, p. 357; Oakland Tribune, Nov. 
6, 1919: p. 1, col. 4; Nov. 7, 1919: p. 1, col. 6. 

129 Deputy District Attorneys John U. Calkins and A. A. 
Rogers were the prosecuting attorneys. 
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Shannon 1° and George H. Hudson !*1 and of former 
I.W.W. members, Elbert Coutts +°? and John Dy- 
mond 1%? concerning alleged practices attributed to the 
I.W.W. as an organization or to individual I.W.W. 
members. The defense *** futilely sought the striking 
out of much of the testimony offered by the state as 
“irrelevant and insufficient’ and grounded its appeal 
for acquittal on the claim that the I.W.W. was a bona 
fide labor organization seeking social and industrial 
betterment not by means of violence or destruction but 
by organizing industrially; that the alleged I.W.W. 
outrages had not been connected with the defendant— 
that it was like playing “Hamlet” with Hamlet left out 
of the play; that Coutts and Dymond were incompetent 
as witnesses, and that the I.W.W. were “victims of an 
unreasoning persecution.” 155 A. S. Embree, secretary 
of the Metal Mine Workers’ Industrial Union, one of 
the largest of the branch unions which composed the 
I.W.W., was a leading defense witness. He testified 
as to the origin, structure, and purposes of the organi- 
zation, and denied that the I.W.W. believed in or up- 
held violence or destruction.1%® Paul F. Brissenden, 
investigator for the Department of Labor and sympa- 
thetic student of the I.W.W., was expected to be the 
“star witness” for the defense but duties in Washington 
made impossible his presence at the trial.1*’ 

The case went to the jury December 3, and in seven 
minutes the verdict of “Guilty as Charged” was re- 
turned, agreement having been reached on the first 


130 Shannon, who had been active in gathering evidence and 
testifying in the Sacramento Espionage Trial (see chap. V, 
p. 65), presented dictaphone records said to record numerous 
intimations of violence and sabotage on the part of I.W.W. 
prisoners awaiting trial under the federal charge. On cross- 
examination, he admitted that John Dymond, chief interlocutor 
and then an I.W.W., was in his confidence. Judgment Roll 
(Nov. 19); Oakland Tribune, Nov. 21, 1919: p. 1, col. 3. 

131 Hudson recited the government’s investigation of radical 
organizations throughout the central part of the state, testified 
that he had discovered copper nails and emery dust at the Fresno 
I.W.W. Hall and that he had found traces of alleged phos- 
phorus bombs. He said that he had been assisted in his in- 
vestigations by two former members of the I.W.W., Elbert 
Coutts and John Dymond. Judgment Roll (Nov. 19) ; Oakland 
Tribune, Nov. 20, 1919: p. 1. 

132 Coutts (variously called Elbert or Albert) testified in the 
Sacramento Espionage Trial. For his connections with the 
organization and qualifications as a witness, see chap. V, p. 71, 
fn. 54. He testified concerning the manufacture of phosphorus 
bombs and of setting fire to haystacks and also concerning prin- 
ciples and methods of the I1.W.W. Judgment Roll (Nov. 24- 
25); Oakland Tribune, Nov. 24, 1919: p. 1, col. 5. 

133 Dymond identified McHugo as a member of the I.W.W. 
Defense Committee. He also related his experience in the or- 
ganization, telling of alleged sabotage, direct action, and I1.W.W. 
propaganda. Judgment Roll (Nov. 26, 1919) ; Oakland Tribune, 
Nov. 26, 1919; Nov. 27, 1919; p. 24. Cf. supra, chap. V, p. 
20, fn. 54, for his testimony in the Sacramento Trial. 

134 Attorneys W. B. Cleary and John G. Lawlor. 

135 Oakland Tribune, Nov. 28, 1919: p. 22; Dec. 3, 1919; p. 1. 

136 Oakland Tribune, Dec. 1, 1919: p. 2. 

137 [bid., p. 3, col. 3. 
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ballot. An indeterminate sentence to San Quentin 
of from one to fourteen years was given December 
13.18° The case was not taken on appeal.!*° 

As indicated by attendance at the trial and the copious 
reports, interest in the proceedings was fairly high.1# 
This trial, patterned somewhat after the Sacramento 
Espionage Trial of the forty-six defendants, December 
9, 1918-January 18, 1919,14? served roughly as a model 
for subsequent criminal syndicalism trials in the state.1# 

Before the year was out, three other trials were in- 
augurated, one of James Malley beginning December 
8, completed December 10 with a conviction; 144 an- 
other of William McDermott beginning December 22 
and resulting in a hung jury December 24 145; and the 
third, of Emanuel Levin beginning December 26 and 
extending over to January 2 of the new year, culminat- 
ing in the first acquittal.1* All of these trials were 
before Judge Michael Roche in the Superior Court of 
San Francisco, the prosecuting attorney in each case 
was Deputy Fred Berry. Attorneys William B. Cleary 
and John G. Lawlor collaborated in the defense of 
McDermott and Levin, and Attorney Austin Lewis 
handled the defense of Malley after the first day of 
the trial. 

The relative brevity of these San Francisco trials as 
compared with the Oakland trial, the lack of public 
interest in them, if newspaper space is any indication, 
and the difficulty of conviction, are suggestive of the 
important fact to be copiously illustrated subsequently 


138 Judgment Roll (Dec. 3, 1919) ; Oakland Tribune, Dec. 4, 
1919: p. 11. 

139 Judgment Roll (Dec. 13, 1919). McHugo began serving 
time December 22, 1919, and on December 20, 1921, the resolu- 
tion of the prison directors fixing the term of imprisonment at 
five years was filed. Register of Action—Criminal, Alameda 
County, 12: p. 597. 

140 Loc. cit. 

141 Oakland Tribune, Nov. 6, 1919: p. 1, col. 4. 

142 Cf. supra, chap. V, pp. 20, 21. The comparison extends 
beyond a similarity of oral and written testimony to a close 
similarity in the theory of the prosecution. 

143 Deputy District Attorney Keyes, subsequently quite ac- 
tive in the prosecution of Los Angeles cases, attended the latter 
stages of the trial, questioned witnesses and obtained new evi- 
dence, it was said. Los Angeles Times, Nov. 29, 1919: II, 
p. 12, col. 3. 

144 For an account of the arrest and some of the preliminaries 
in this case, see chap. VI, pp. 100-101. The jury deliberated 
fifty-five minutes. Indeterminate sentence of from one to four- 
teen years was pronounced December 17. San Francisco Ex- 
aminer, Dec. 9, 1919: p. 10, col. 1; Dec. 18, 1919: p. 9, col. 1. 
The case was appealed and conviction was affirmed by the First 
District Court of Appeals (October 18, 1920). This was the 
first Appellate Court decision on a criminal syndicalism case 
in California. Rehearing denied November 16, 1920. 33 Cal. 
App. Dec. 346, 194 Pac. 48. 

145 For preliminaries and habeas corpus decision, see chap. 
VI, pp. 111-112. The jury was out seven hours. The case was 
dismissed April, 1920. Tulin, op. cit., p. 9; San Francisco Ex- 
aminer, Dec. 27, 1919: p. 3, col. 6. 

146 For arrest and preliminaries, see chap. VI, pp. 98-100. 
Levin denied membership in the I.W.W. on the witness stand. 
The jury deliberated two hours. Tulin, op. cit., p. 1. 
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in this paper: in those communities where the labor 
movement had great strength and considerable popu- 
lar appeal the Criminal Syndicalism Law was held to 
be a veiled threat to the “legitimate” trade-union move- 
ment and even its utility against the unpopular I.W.W. 
organization was frowned upon. 


VIII. THE CASE OF CHARLOTTE 
ANITA WHITNEY 


It is conservative to say that no criminal syndicalism 
case attracted such far-flung and sustained public in- 
terest as did the case of Charlotte Anita Whitney. 
From her arrest, November 28, 1919, throughout the 
trial procedure and the several appeals to the final is- 
suance of the pardon on June 20, 1927, publicity on 
the case was not lacking and interest lagged but little. 
The personal qualities and prominence of the defendant, 
the special circumstances of the trial, and the important 
issues involved, adequately explain the attention focused 
on the case, and justify a chapter dedicated to a sketch 
of the trial procedure and a résumé of its subsequent 
history. It is deemed worthwhile to preface the de- 
scription of the trial by a brief statement concerning 
the opening days of 1920. 


1. 


The New Year opened with simultaneous raids upon 
radicals and communists in thirty-three cities. Ap- 
proximately 2,500 were arrested January 2, 1920;1 
about 5,000 deportation warrants were issued by the 
Bureau of Immigration, of which nearly 3,000 were 
served.? Secretary of Labor Wilson, as has been noted, 
ruled that membership in the Communist Party was a 
deplorable offense but exempted membership in the 
Communist Labor Party from such a ruling.’ Five 
hundred fifty-six were ordered deported,* but warrants 
of arrests were canceled in 2,202 cases." 

Presumably to prepare the public mind for nation- 


1 Annual Report of the Umited States Attorney General 
(1920), p. 176. An International News Service report gave the 
number as “nearly 5,000,” Oakland Tribune, Jan, 3, 1920: p. 1, 
col. 3. 

2 Commissioner of Immigration, Annual Report (1920), p. 33. 

3 Annual Report of the Secretary of Labor (1920), p. 171; 
see also chap. VII, pp. 117-118. 

4 Commissioner of Immigration, op. cit., p. 33. 

5 The statistics fail to tell the story of the cleavage between 
the Department of Justice and the Department of Labor. War- 
rants had been issued on assurance by the Department of Jus- 
tice that the aliens in question were participants in a gigantic 
conspiracy to overthrow the government. As the records were 
referred to Assistant Secretary of Labor Louis F. Post for de- 
portation authorization, he began to doubt wholesale participa- 
tion in any such conspiracy, and in March and April ordered 
cancellation of hundreds of the warrants. Louis F. Post, The 
Deportations Delirium of Nineteen Twenty (Chicago, 1923), 
pp. 24-27, 78-79, 167-168, 233. Palmer was very bitter in his 
criticism of Post. Anti-radical sentiment was so strong that a 
House Commission held hearings on the advisibility of impeach- 
ing Post. The year passed, however, without any serious dis- 
turbances except for a deadly bombing on Wall Street in 
September. With the election absorbing the popular interest, 


THE CASE OF CHARLOTTE ANITA WHITNEY 43 


wide raids, Attorney General Palmer had issued a 
statement December 31, denouncing “Bolshevists, anar- 
chists and kindred radicals” and announcing that the 
policy of the Department of Justice for 1920 would be 
“unflinching, persistent, aggressive warfare’ against 
this class of offenders.® 

In California, where the chief sufferers were mem- 
bers of the C.L.P., the net results of the raids were 
modest. While accurate figures are lacking, it seems 
that but two, these members of the Communist Party, 
were arrested in Los Angeles,’ five I.W.W.’s in Stock- 
ton, and some twenty, suspected of being members of 
the Communist Labor Party, in the Oakland area.® 
On the same day, grand jury indictments in Alameda 
County were returned for ten leaders in the new Com- 
munist Labor Party. One arrest was made on January 
2, four at the Whitney hearing, January 6, and the 
others within the ensuing week.’® Bail for these last 
ten was uniformly set at $5,000. The five members 
of the I.W.W. after being bound over for the Superior 
Court were released on their own recognizance in 
February and their cases were subsequently dismissed 
about six months later.!? 

The Los Angeles Times in a significant editorial, 
January 5, supported Attorney General Palmer’s official 
interpretation of the meaning of the “red menace,” as- 
serting, 


The arrest of more than 400 persons on warrants charg- 
ing them with attempt to overthrow the government by 
violent means is indisputable evidence of a widespread 
plot to sovietize the government and industries of the coun- 


congressional committees were left to hold a post-mortem on 
the anti-radical crusade. “To the American People: Report 
upon the Illegal Practices of the U. S. Department of Justice,” 
National Popular Government League, May, 1920; “Investiga- 
tion of Louis F. Post on Deportation Cases,” House Committee 
on Rules, 66th Congress, 2nd Session; Congressional Record, 
67th Congress, lst Session, 3015 et seg. Investigation of the 
Activities of the Department of Justice, Senate Document No. 
53, 66th Congress, lst Session. For a valuable study of the 
deportation of aliens from the United States, see Jane Perry 
Clark, Deportation of Aliens from the United States to Europe, 
Studies in History, Economics and Public Law, edited by the 
faculty of Political Science of Columbia University, No. 351 
(New York, Columbia University Press, 1931). 

6 Los Angeles Times, Jan. 1, 1920: I, p. 1, cols. 3-4; San 
Francisco Call and Post, Jan. 1, 1920: p. 2, col. 4. 

7T Los Angeles Times, Jan. 3, 1920: I, p. 1, col. 1; p. 3, cols. 
1-7. The Times account attributes the small number of arrests 
in Southern California to the “scare thrown into the Communist 
Party recently by members of the American Legion.” 

8 Lee Tulin, Digest of California Criminal Syndicalism Cases 
(San Francisco, 1926), p. 22. 

9 Oakland Tribune, Jan. 3, 1920: p. 1, col. 1. The names 
were said to have been obtained in earlier raids on the Loring 
Hall meeting place of the Communist Labor Party. The Janu- 
ary 2 raid was planned by the San Francisco office of the De- 
partment of Justice and carried out by Harry Moffitt, Chief 
of Secret Service, Special Agent I. W. Kelly, and Inspector 
Thompson. 

10 bid., Jan. 2, 1920: p. 20, col. 1. Tulin, op. cit., pp. 22-24. 

11 Loc. cit. 


12 Thid., p. 22. 
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try. It is the boldest attempt at rebellion since the Civil 
War.}3 


In the excitement of the times this proneness to convict 
without trial, to identify the mere fact of arrest with 
“indisputable evidence,” was perhaps overlooked. 


2: 


In the atmosphere of the January raids and arrests 
the preliminaries in the Anita Whitney case were com- 
pleted *° and the stage was set for the opening of the 
trial before Superior Judge James G. Quinn on Tues- 
day, January 27.*° 

The information against the defendant was in five 
counts following closely the wording of the criminal 
syndicalism statute.” Deputy District Attorneys John 
U. Calkins and Myron Harris were chosen by District 
Attorney Ezra Decoto as the prosecution trial lawyers. 
Attorney Thomas H. O’Connor, a widely known and 
able criminal lawyer of San Francisco, became asso- 
ciated with Attorney J. E. Pemberton, who had entered 
the case in its preliminary states, on the day that the 
trial opened.t® O’Connor sought, as the case was 
called, to secure a delay until the first of the week on 
the grounds that he had just been introduced into the 
case and needed time for preparation, and, also, that 
his daughter had been stricken by influenza in the epi- 
demic then raging ?® and this made it especially difficult 
for him. A continuance was refused.” 


13 Los Angeles Times, Jan. 5, 1920: II, p. 4, col. 2. 

14 Loc. cit. 

15 On January 4, Attorney J. E. Pemberton, counsel for de- 
fense, made the motion that the information be set aside on the 
ground that it was an inadequate statement of her alleged of- 
fense. On denial of this motion a demurrer to the information 
was filed maintaining that insufficient indication of the charges 
was given even to permit Miss Whitney to prepare her defense. 
This demurrer was overruled January 8. People v. Whitney, 
Clerk’s Transcript on Appeal, pp. 1-6. 

On January 13 the defense moved the court for an order re- 
quiring the plaintiff to furnish a Bill of Particulars specifying 
what acts the defendant was accused of having committed in 
order that proper defense might be made. This motion was 
accompanied by affidavits of Miss Whitney and Attorney Pem- 
berton to the effect that unless the information to be had 
through the Bill of Particulars be obtained a “fair trial cannot 
be had.” The motion was denied January 15, 1920. Ibid., pp. 
78-86. 

16 People v. Whitney, Reporter’s Transcript, p. 1. 

17 [bid., pp. 3-7. Supra, fn. 15. 

18 It was O’Connor who had successfully defended Israel 
Weinberg and Rena Mooney in the Preparedness Day bombing 
case after Tom Mooney and Warren Billings had been con- 
victed. His services were secured for this case, according to 
Richmond, through the intervention of Fremont Older, then 
editor of The Call. Al Richmond, Native Daughter, The Story 
of Anita Whitney (San Francisco, 1942), p. 98. The Oakland 
Enquirer reported that O’Connor had volunteered in the case 
because of friendship for the defendant (Jan. 27, 1920: p. 1, 
cols. 2-3). 

19 As will subsequently be noted, the influenza epidemic con- 
stituted an important factor in this trial. The Oakland Tribune 
for January 30 reported a total of 530 cases to date with a 
total of thirteen deaths. 

20 People v. Whitney, Reporter’s Transcript, p. 2. 
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The selection of a jury was initiated on the opening 
day and completed the second day. Six women and 
six men together with a woman alternate were chosen.” 
Omitting no precaution, the jury was placed in the 
custody of a deputy sheriff day and night.”? 

In his opening statement, Prosecuting Attorney 
Myron Harris indicated clearly the purpose of the 
prosecution to amass evidence to show the syndicalist 
character of the Communist Labor Party and thus to 
convict Miss Whitney on the membership count. 


We will show that although she, herself, in expressions 
of opinion, may have said that she was for changes by 
political action, . . . that her every attitude and everything 
that she has done showed her to be a radical, and not of 
the conservative Socialist Party, but a member of the Com- 
munist Labor Party, which is in violation of this law.?® 


Since Miss Whitney was admittedly a charter member 
of the Communist Labor Party, the burden of the 
prosecution as forecast in the opening statement was to 
associate the state party with the national party and 
through the national party with the Third International 
at Moscow and the I.W.W., and thereby to establish 
the criminal nature of the organization, and by associa- 
tion, the guilt of the defendant.** 

The defense, objecting to the prosecution’s construc- 
tion of the case, made a strenuous but futile effort to 
have the case turn on the personal intent and action of 
the defendant and to exclude from consideration by the 
jury any evidence, oral or written, which did not di- 
rectly and immediately relate to Miss Whitney or to 
the Communist Labor Party of California. 

Ill fortune seemed to stalk the path of the defense. 
Failing to secure a continuance on the opening day of 
the trial, O’Connor himself was stricken with the flu on 
the second day. A continuance was again sought but 
refused. On the third day of the trial, O’Connor’s 
temperature was higher but the judge insisted that the 
trial must go on since the jury was locked up and was 
subjecting the county to considerable expense.” 

The first major sensation of the trial occurred on the 
third day, January 29, when the first witness for the 
state, Ed Condon, reporter for the Oakland Enquirer,’ 
describing the organization meeting of the Communist 
Labor Party at Loring Hall, November 9, 1919, told 
of having seen in the morning an American flag in an 
antique bookcase in one corner of the hall and of having 
noticed in the afternoon that “there was a large piece 


21 Jbid., p. 208. 

22 Loc. cit. 

23 Ibid., p. 205 (entire opening statement, pp. 202-205). 

24 Tbid., pp. 202-205. 

25 Oakland Tribune, Feb. 1, 1920: p. 1, col. 4. 

26 Condon’s original newspaper account of the meeting and 
data turned over to the police had had no small part in stimu- 
lating police activity against the Communist Labor Party. Cf. 
supra, chap. VII, p. 36. 


VOL. 59, PT. 2, 1969] 


of red cloth hung entirely across the bookcase so that 
the American flag was no longer visible.” ?7 

When the witness was turned over to O’Connor to be 
cross-examined, after routine questioning, the interro- 
gation shifted to the flag incident. 


“All right,” said O’Connor, “we will come to the draping 
of the American flag.” 

Q. Do you know a man by the name of Fenton Thompson? 

. I do, yes. 

. Did Fenton Thompson ever tell you that a plant that 

he had at the meeting draped that flag? 

. He did, yes. 

. He did? 

Yes. 

. In other words, then, the red flag that you talked about 
this morning as having been thrown over the American 
flag was placed there by a dupe that Fenton had in that 
convention. Is that the fact? 

A. That is what he told me. 


OPOS O> 


After O’Connor had pressed Condon as to why he 
did not reveal this information in the preliminary in- 
quiry, he turned to the red squad chief, 


“Thompson, will you stand over here, so that the jury 
may see you?” 

Q. O’Connor to Condon, “Is this the man who told you 
that one of his men draped the American flag with a 
red banner ?” 

A. It is. 

O’Connor addressed himself to the prosecution: “I take 
it, gentlemen, that the red banner goes out of this case 
altogether.” 

There is no question about it, Mr O’Conner,” Harris 
replied. “The red banner does go out of this case at this 
time as far as we are concerned.” 28 


But the flag stayed in the case. The next morning 
Fenton Thompson was placed on the stand by the prose- 
cution and he categorically denied Condon’s story.” 
O’Connor heatedly protested that the prosecution could 
not thus impeach its own witness. Calkins replied that 
they merely wanted to put their cards on the table. 
“The cards should have been on the table yesterday,” 
snapped O’Connor, “before the gentlemen left, which 
gave Mr. Thompson thirty-six or twenty-four hours to 
think over his testimony. It was Mr. Thompson’s cue 
to come forth yesterday and say, “That is a lie,’ and he 
stood there silent with not a word from him.” °° 

O’Connor reserved the privilege of cross-examining 
‘Thompson when his health was better. This privilege 
was granted ** but it never materialized. O’Connor 
left the courtroom January 29, never to return. 

When court reconvened on Monday, February 2, 
©’Connor was at home in bed in a semi-delirious state. 
A jurywoman, Mrs. Lucille Stegeman, was also con- 
fined by the flu, and a continuance was had until 
Wednesday. On Wednesday, Judge Quinn swore in 


27 People v. Whitney, op. cit., pp. 213-214, 248. 
28 Ibid., pp. 262-264. 

29 Ibid., pp. 358-359. 

30 Loc. cit. 

31 Ibid., p. 360. 

32 Ibid., pp. 449—457. 
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an alternate juror to replace Mrs. Stegeman and or- 
dered the case to proceed. Pemberton, explaining that 
Miss Whitney had never considered him as her trial 
attorney, and that he had planned to step out of the 
case entirely, asked for a postponement either to permit 
O’Connor to return or to allow the defendant to secure 
adequate counsel. When the prosecution objected to 
the continuance and the judge denied the plea for delay, 
Pemberton sought to withdraw entirely from the case. 
This, Judge Quinn would not permit and insisted on 
threat of contempt of court that Pemberton proceed. 
Pemberton acceded, saying, “It probably will mean Mr. 
O’Connor’s life and it may mean a miscarriage of justice 
to this defendant.” 33 

One important development occurred on February 4. 
The prosecution succeeded in having admitted in evi- 
dence the Manifesto adopted by the Third International 
at Moscow, the state contending that the document was 
endorsed by the Communist Labor Party of the United 
States of America,** and indirectly through subscription 
to the national party aims, by the state party which 
Miss Whitney was accused of assisting to organize.*® 

The court adjourned Thursday and Friday because 
of the illness of H. A. Thompson, an eighty-three-year- 
oid juror. 

On Saturday, February 7, the front page headline 
in the San Francisco Examiner read: “O’CONNOR, 
WHITNEY LAWYER, DEAD.” 3?" Mrs. Lucille 
Stegeman, jurywoman, also died about the same time.*® 


4. 


The tragic exit of Thomas O’Connor possibly sealed 
the outcome of the case.2® Nathan C. Coghlan, whom 


33 Tbid., pp. 458-463. 

34 The pertinent paragraphs in the Platform and Program of 
the Communist Labor Party of the United States of America 
follow: 

“Platform 

“1. The Communist Labor Party of the United States of 
America declares itself in full harmony with the revolutionary 
working class parties of all countries and stands by the prin- 
ciples stated by the Third International formed at Moscow. 


“Party and Labor Program 


“The Communist Labor Party of America declares itself in 
complete accord with the principles of Communism, as laid 
down in the Manifesto of the Third International formed at 
Moscow.” Ibid., p. 541. 

85 “Article I. Section 1. The name of this organization shall 
be the Communist Labor Party of California. Section 2. It 
shall be affiliated with the Communist Labor Party of the 
United States of America and subscribe to its Program, Plat- 
form, and Constitution. Through this affiliation it shall be 
joined with the Communist International of Moscow.” Ibid. p. 
540. 

36 Ibid., pp. 546-550. 

87 San Francisco Examiner, Feb. 7, 1920. 

38 Oakland Tribune, Feb. 9, 1920: p. 16, col. 4. 

89 Zechariah Chafee stressed importance of this factor, Free- 
dom of Speech (Cambridge, Mass., Harvard University Press, 
1941), p. 119. Gov. C. C. Young, in Pardon Statement issued 
June 20, 1927, contended that if O’Connor had lived Anita 
Whitney might not have been convicted. Pp. 7-8. 
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O’Connor had insisted on,*° succeeded him, even though 
Anita Whitney lacked complete confidence in him.‘ 
With O’Connor out of the way, the prosecution now 
definitely took the offensive and injected the issue of 
the I.W.W. into the trial. 

The court convened Monday, February 9, but in 
respect to the memory of Thomas O’Connor and Mrs. 
Lucille Stegeman adjourned until the following day * 
Present in the courtroom and among those who ren- 
dered tribute to O’Connor was District Attorney Ezra 
W. Decoto who, following an extended conference with 
representatives of the District Attorney’s office in Los 
Angeles, had just returned from the south with John 
Dymond and Albert Coutts, former I.W.W.’s and now 
state’s informers famed as being the principal witnesses 
in the Chicago and Sacramento trials and also in the 
James McHugo criminal syndicalism case in Oakland.** 
Tuesday, February 10, was a banner day for the prose- 
cution, for on this day the prosecution won the first 
inning in the lengthy argument as to the admissibility 
of I.W.W. propaganda and evidence as to I.W.W. acts. 
This evidence was admitted on the showing of a brief 
endorsement of the I.W.W. made in a “Special Report 
on Labor Organization in the Communist Labor Party 
of the United States of America,” whose platform the 
Communist Labor Party of California had adopted. 
The crucial paragraph is as follows: 


In any mention of revolutionary industrial unionism in 
this country, there must be recognition of the immense 
effect upon the American labor movement of the Industrial 
Workers of the World, whose long and valiant struggles 
and heroic sacrifices in the class-war have earned the re- 
spect and affection of all workers everywhere. We greet 
the revolutionary industrial proletariat of America and 
pledge them our wholehearted support and cooperation in 
their struggles against the capitalist class.*4 


This statement was interpreted to mean that the Com- 
munist Labor Party approved of the I.W.W. and all 
of its acts, at least to the point of abetting them. 
Stretching this tenuous reasoning a bit further, the 
prosecution maintained that it was free to introduce 
evidence as to the alleged criminal acts perpetrated by 
the I.W.W., and that Anita Whitney was criminally 
responsible because of her connection with the Com- 
munist Labor Party.* 


40 People v. Whitney, op. cit., p. 551. 

41 Richmond, op. cit., p. 109. 

42 Judge Quinn, District Attorney Decoto, and Attorney Pem- 
berton rendered high tribute to Mr. O’Connor. Said Judge 
Quinn: “He was an able counselor—he had that keenness of 
observation and that quickness in grasping new situations, and 
a wide range of knowledge, that made him a man of almost 
superhuman ability in the profession of law.” People v. Whit- 
ney, op. cit., pp. 551-553. 

43 Oakland Enquirer, Feb. 9, 1920: p. 1, col. 1; Oakland 
Tribune, Feb. 9, 1920: p. 16, col. 4. According to the Tribune 
account, the prosecution had practically closed its evidence 
when it was deemed advisable to bring in the professional wit- 
nesses. On Dymond and Coutts, see chap. V, p. 20, and fn. 54. 

44 People v. Whitney, op. cit., p. 568. 

45 Tbid., pp. 566-568. 
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The affair now took on the character of an I.W.W. 
trial and was patterned roughly after the Sacramento 
I.W.W. trial of 1918-1919 ** and the James McHugo 
trial of 1919.47 The jury was led through a maze of 
I.W.W. songs and literature ** and hour after hour 
treated to the narration, principally by the professional 
witnesses, Dymond and Coutts,*® of alleged atrocities 
committed by the I.W.W. from 1913 to 1918. Such 
testimony comprised fully 600 of the 1,000-page tran- 
script. The prosecution called more than twenty wit- 
nesses, whereas, except for one prosecution witness 
recalled, Miss Whitney was the only defense witness 
and her direct testimony occupies only three pages in 
the transcript.** 

The prosecution witness recalled by the defense, Max 
Bedacht, a member of the National Executive Com- 
mittee of the Communist Labor Party, identified for the 


46 Dec. 9, 1918-Jan. 17, 1919. Cf. supra, chap. V, pp. 20, 21. 

47 Nov. 6—Dec. 3, 1919. Cf. supra, chap. VII, pp. 41, 42. 

48 Some literature identified by Dymond either as official 
I.W.W. literature or circulated by them and admitted in evi- 
dence are the following: Proceedings of the 10th I.W.W. Con- 
vention (1916); Walker C. Smith, Sabotage (Cleveland, 
I.W.W. Publishing Bureau, 1915); Emile Pouget, Sabotage 
(Cleveland, I.W.W. Publishing Bureau, 1915) ; Elizabeth Gur- 
ley, Sabotage (Cleveland, I.W.W. Publishing Bureau, 1915) ; 
Grover H. Perry, The Revolutionary IL.W.W. (Chicago, I.W.W. 
Publishing Bureau, 1917); Vincent St. John, The I.W.W.— 
Its History, Structure and Methods (Chicago, I.W.W. Pub- 
lishing Bureau, 1917); William D. Haywood, The General 
Strike; IW.W. Songs (Chicago, I.W.W. Publishing Bureau, 
1917). People v. Whitney, op. cit., pp. 579-585. 

49 Coutts testified that he had received $250 from Shannon, 
U. S. Marshal, for the southern district of California, on behalf 
of the American Protective League for testifying against the 
I.W.W. at Sacramento. Ibid., pp. 792-793. Dymond testified 
that he received $625 from George Hudson, Special Agent of 
the Department of Justice, for classified indexes, but denied 
that this was in the nature of a reward for testimony against 
the IL.W.W. Ibid., pp. 806-808. 

50 Perhaps typical of the routine: 

Harris: “Mr. Coutts, you have testified concerning meetings 
at Sacramento of the I.W.W. organization. Was anything said 
concerning hop fields?” 

(Coghlan objected and was overruled.) 

Coutts: “Yes, there was a great deal said about hop fields.” 

Harris: “What, please?” 

Coutts: “That it would be a good idea to destroy them, to 
make the hop growers see the error of their ways for sending 
Ford and Suhr to jail. They claimed they were responsible 
for sending them to jail... .” 

Harris: “What in the meetings was suggested?” 

Coutts: “Well, at the meetings there was nothing suggested. 
It was an understanding through the members outside the meet- 
ings as to what was to be done... .” 

Harris: “Tell us what went on outside of the meeting.” 

Coutts: “Well, they were to do everything, use sabotage on 
them, as was said, and do everything they could to destroy 
profits in the wheat field, or rather, hop fields, even to burn 
down the hop kilns, or anything of that kind.” Ibid., pp. 
683-685. 

Among Coutts’ other tales was that of traveling through the 
Stockton and Bakersfield area in 1918 in the company of 
“Rubio” and “Anderson” and placing phosphor bombs in hay- 
stacks and barns. Ibid., pp. 689-704; 774-780. 

51 [bid., pp. 913-915. 
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defense a resolution as one which he had heard passed 
on the floor of the National Convention at Chicago. 
The resolution, read from the Socialist World 5 of 
Oakland, was used in an attempt to show that the 
Communist Labor Party was opposed to terrorism, 
violence, or force of any kind to accomplish govern- 
mental change.** 

Miss Whitney was in the witness chair February 19. 
She testified that she was a member of the Communist 
Labor Party, and that it was not her intention that it 
should be an instrument of terrorism or violence, and 
that it was not her purpose or that of the state con- 
vention to violate any known law.‘ 

The closing arguments and pleas were made on 
February 20. Coghlan’s plea for liberation, lasting 
nearly two hours, maintained that the information failed 
to specify the acts of which it was claimed the defendant 
was guilty, or that what general charges made against 
Miss Whitney had been sustained. He cited the total 
lack of proof of that clause in the information that 
charged that Miss Whitney had, by her personal con- 
duct, advocated the commission of crime to achieve a 
political or industrial revolution and urged that weak- 
ness in the prosecution case on this point provided 
justification for suspicion as to the proof offered for 
the other charges.*® 

Prosecuting Attorneys Calkins and Harris, in their 
closing statements, sought to link the Communist Labor 
Party with the IL.W.W. “The Communist Labor Party 
of America is but a political adjunct of the I.W.W.,” 
said Calkins, “It is bound with chains of brass to the 
I.W.W. and forms for them a political unit through 
which they hope to seize the political as well as the 
industrial control of this country.” 5 Harris, in an 
impassioned plea, called upon the jurors “to uphold 
the sacred tenets of Americanism and place with their 
verdict the seal of disapproval on the activities of the 
Communist Labor Party and its blood brother, the 
I.W.W.” “It is not only Anita Whitney on trial,’ said 
Harris, “but the dark doctrines of envy, murder and 


52 When Local Oakland shifted its affiliation from the Social- 
ist to the newly formed Communist Labor Party, The World 
became the official organ of the new party. Richmond, op. cit., 
p. 78. 

53 The resolution, in part, follows: “In order to differentiate 
between direct action and political action and to clarify the 
confusion resulting from the improper use of these terms, the 
Communist Labor Party proclaims that the term ‘direct ac- 
tion’ is not associated with terrorism, violence or any other 
perverted meaning which capitalist lawmakers have given this 
phrase, but by it is meant such united action by the workers 
which they may use in forcing concessions from the employing 
class directly without the use of the capitalist state.” People 
v. Whitney, op. cit., pp. 834-839. 

54 Ibid., pp. 913-915. Miss Whitney was herself a member 
of the Committee on Resolutions and proposed a resolution 
urging the full utilization of political action. Ibid., p. 914. 

55 Oakland Tribune, Feb. 20, 1920: p. 1, col. 1. 

56 Oakland Enquirer, Feb. 20, 1920: p. 8, cols. 1-3. 
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terror also facing your verdict, ladies and gentlemen.” 57 
The jury deliberated nearly six hours and then re- 
turned a verdict of guilty on the first count, that of 
organizing and joining an organization formed for the 
purpose of advocating criminal syndicalism, and re- 
ported disagreement on the remaining four counts.* 
A motion for bail was denied.” On Tuesday, February 
24, on motion of the district attorney, the remaining 
four counts were dismissed and Miss Whitney was 
given an indeterminate sentence of from one to fourteen 
years in San Quentin.® As Miss Whitney entered the 
courtroom to receive her sentence, nearly three-hundred 
men and women, many prominently identified with 
leading social service and public welfare agencies of the 
state, arose as she passed down the aisle and remained 
standing until sentence had been passed.* 
Significantly, the Tribune commented : 


It has now been established in the trial court that the 
Communist Labor Party is an unlawful organization, pro- 
hibited by the anti-syndicalism law of California. . . . In 
a previous trial—the McHugo case—the I.W.W. was 
convicted as being in violation of the anti-syndicalist act.®? 


And it may be added that a pattern for the prosecution 
had now been worked out from which in subsequent 
cases there were but minor deviations. Already, it 
was apparent that the really potent clause in the Crimi- 
nal Syndicalism Act, that clause under which convic- 
tions could be had before California juries, was section 
four, the section which made guilty of a felony any 
person who, 


Organizes or assists in organizing, or is or knowingly 
becomes a member of any organization, society, group, or 
assemblage of persons organized or assembled to advocate, 
teach or aid and abet criminal syndicalism.® 


57 The press was impressed with Harris’ eloquence: “So 
eloquent was the concluding address and so well had Harris 
illustrated the principles at stake that several of the jurors 
were moved to tears and it could be plainly seen that all were 
impressed.” Harris, despite his pledge that the “red flag” was 
out of the case, again referred to the incident and held Anita 
Whitney and others present at the Loring Hall meeting culpa- 
ble for not having yanked “that dirty red flag” from the face 
of “Old Glory.” Ibid., Feb. 21: p. 2, cols. 3-4; Oakland 
Tribune, Feb. 21, 1920: p. 1, col. 1. 

58 People v. Whitney, op. cit., pp. 987-993. The vote of the 
jurors on the first count was unanimously in favor of convic- 
tion on the first ballot taken. The delay was due to disagree- 
ment on the other counts. On the second count, that charging 
the defendant with aiding and abetting criminal syndicalism 
by her personal conduct, the vote was 10 to 2 for conviction; 
on the remaining three counts, circulating the forbidden litera- 
ture, advocating criminal syndicalism by written or spoken 
word, and justifying it, the vote stood 7 to 5 for conviction. 
The six women voted for conviction on every count. 

59 Tbid., pp. 995-996. 

60 Oakland Enquirer, Feb. 25, 1920: p. 1, cols. 2-3; p. 7, 
cols. 2-3. A motion to dismiss was denied; a motion for a new 
trial was denied; and a motion for arrest of judgment was 
denied. Loc. cit. 

61 San Francisco Call and Post, Feb. 26, 1920: p. 3, cols. 7, 8. 

62 Oakland Tribune, Feb. 22, 1920 (editorial). 

63 Cal. Stats., 1919, p. 281. 
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5, 


The conviction of Charlotte Anita Whitney on a 
charge of criminal syndicalism was heralded by a seg- 
ment of local and state opinion as a blow to radicalism 
and a victory for American justice. On the other hand, 
the conviction created little less than consternation 
among liberals and progressives and served to initiate 
a movement which had for its primary objective the 
vindication of Miss Whitney and, secondarily, the modi- 
fication or the repeal of the Criminal Syndicalism Law. 

Perhaps typical of the press opinion that gave appro- 
bation to the conviction and sentence are these editorial 
comments which appeared in the Oakland Tribune: 


[The conviction] .. . is another gratifying victory in 
the absolutely necessary program of government to scotch 
the communists, I.W.W., and other organizations and indi- 
viduals engaged in and pledged to criminal revolution 
against the Republic! The case was simple and clearly 
presented and any other outcome would have been a dis- 
tinct disappointment to good citizenship.®* 

The conviction of Charlotte Anita Whitney should serve 
as a warning to “Parlor Bolshevists” not only in this 
state but throughout the nation. It is a striking demon- 
stration that the normal American community simply will 
not endure conduct upon the part of any individual or social 
group based on assumption of exaltation above the law, 
either by reason or wealth, social station, or intellectual 
attainment. . . .®° 


The movement in defense of Anita Whitney was per- 
haps unique for its sweep and scope and for its diver- 
sified social composition. Her case, although not im- 
mediately, was soon seized upon as an appropriate case 
in which to test the constitutionality of the law under 
which she was convicted, and also as an occasion to 
give expression to the growing opposition to the post- 
war reaction and hysteria. 

Aside from numerous statements of tribute to Miss 
Whitney and in protest to the conviction, which ap- 
peared at frequent intervals, principally in the San 
Francisco Call and Post," perhaps the first definite 


64 Oakland Tribune, Feb. 22, 1920. 

65 Tbid., Feb. 23, 1920. 

66 Richmond, op. cit., pp. 119-126. Richmond gives the names 
of numerous local, state, and national leaders in public thought 
and affairs who sought in the early stages of the case to inter- 
cede in behalf of Miss Whitney. Prominent in the list of or- 
ganization which joined the protest movement were the 
Women’s Christian Temperance Union, the National Associa- 
tion for the Advancement of Colored People, and the Friends 
of Irish Freedom. The Labor Defense League, organized in 
the summer of 1919, to campaign for repeal of the Criminal 
Syndicalism Law and to defend workers arrested under it, 
uttered emphatic protests at Miss Whitney’s arrest and prosecu- 
tion. The League claimed to represent 40,000 organized work- 
ers in the bay district. 

67 E.g., Feb. 25, 1920: p. 13, cols, 3, 4. The conviction is 
here called “one of the rankest pieces of injustice ever per- 
petrated in the annals of the law.” (Feb. 27, 1920: p. 3, cols. 
4-8.) Miriam Michelson, author and leader in suffrage, civic 
and social services activities, in a lengthy article entitled, 
“Patriotic Citizens Deplore Martyrdom of Gentle Woman,” 
stated, “The time will come when we shall look back upon this 
un-American program on political dissenters as we do today 
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step in an effort to aid Miss Whitney was in the prepa- 
ration of petitions requesting Judge Quinn to admit 
her to bail pending an appeal. The petitions, signed 
by scores of prominent men and women in the bay 
cities, included among others, the signatures of the 
Most Reverend Edward J. Hanna, Archbishop of San 
Francisco; United States Senator James D. Phelan, 
who authorized the use of his name to petition, by a 
telegram from Washington, D. C.; State Senator Wil- 
liam Kehoe, nominal sponsor of the Criminal Syndi- 
calism Law; Rudolph Spreckels, banker; Rev. Edward 
L. Parsons, Bishop Coadjutor of the Episcopalian Dio- 
cese; Dean Gresham of Grace Cathedral; Rabbi Martin 
A. Meyer of Temple Emanu-El; Dr. Jessica Peixotto, 
Professor of Social Economy, University of California, 
and Dr. Orrin K. McMurray, Professor of Jurispru- 
dence, University of California. 

After eleven days imprisonment, Miss Whitney was 
admitted to bail pending appeal but only after three 
physicians had testified that continued incarceration 
would impair her health.® Bail was set at $10,000."° 

An appeal was filed in the District Court of Appeal 
in the First Appellate District, San Francisco, February 
28, by Attorney Nathan Coghlan on behalf of Miss 
Whitney. Sixteen grounds of appeal and points of 
error were cited in the petition of appeal. Among these 
were that the court erred in overruling each and every 
objection of defense to the admission in evidence of 
testimony offered by the prosecution; that the verdict 
rendered is contrary to law and the evidence; that the 
court erred in discharging the jury before the jury had 
returned a verdict or made a finding respecting counts 
2, 3, 4, and 5; and that the counsel of people was guilty 
of misconduct highly prejudicial to the defendant both 
during the trial and the final argument.” The question 
of constitutionality was not at this time injected, be- 


upon the hysteria of witchcraft denunciations,’ and quoted 
numerous persons who opposed the conviction of Miss Whitney. 
Among these were Mrs. Frank G. Law, president of Oakland 
Center of the California Civic League; Mrs. Genevieve Allen, 
secretary of the San Francisco Center of the California Civic 
League; Barbara Grimes, lecturer in Law and Social Eco- 
nomics, University of California; Stella Wynne Herron, au- 
thoress and social and civic worker; Mrs. Alfred McLaughlin, 
president of the San Francisco Center of the California Civic 
League; Chester Rowell, editor of the Fresno Republican; and 
Dr. Jessica Peixotto, Department of Economics, University of 
California. 

68 San Francisco Call and Post, March 1, 1920: p. 1, cols. 
4,5; Oakland Tribune, Feb. 29, 1920: p. 5, col. 1. According 
to the Tribune, not one of the petitions reached Judge Quinn. 
The judge is quoted in discussing the failure of the petitioners 
to present their papers as saying: “I presume that they were 
advised that such a course was not a proper one.” March 2, 
1920: p. 18, col. 1. 

69 The physicians were Dr. George D. Reinle, Dr. Clarence 
A. DePuy and Dr. Arthur H. White. Loc. cit. 

70 Furnished in Liberty Bonds by Dr. Susan J. Fenton and 
B. H. Pendleton. Ibid. 

71 People v. Whitney, Transcript of Record on Appeal, pp. 
59—62. 
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cause this effort was merely to secure a rehearing of 
the evidence. 

Joining Attorney Coghlan in the appeal effort was 
John Francis Neylan, who entered the case out of in- 
terest in the constitutional issues involved and on the 
insistence, he said, “of several of the foremost prelates 
of the Roman Catholic, Protestant and Jewish faiths. 

..? 2 Neylan, a prominent San Franciscan, was an 
important figure in state affairs, having served as 
chairman of the State Board of Control entrusted with 
the supervision of the state’s charitable institutions.” 
For seven years Neylan directed the Whitney case, 
serving without fee.” 


6. 


Over two years elapsed before the District Court of 
Appeal for the First Appellate District finally got 
around to rendering a decision on the Whitney appeal, 
April 25, 1922. By this time the intensity of prosecu- 
tion under the Criminal Syndicalism Act had not di- 
minished but the scene of activity had shifted from 
Alameda County and San Joaquin County to Los 
Angeles County and Sacramento County.” Mean- 
while, three criminal syndicalism cases had been heard 
on appeal in California, two of which had been carried 
to the State Supreme Court where the judgments of the 
trial courts were affirmed, with the exception of one of 
the two counts under which conviction was had in the 
Taylor case.”® 

As reviewed by the District Court of Appeal, the 
three major contentions of the appellant were: (1) 
insufficiency of the first count in the indictment to state 
a public offense, particularly in that it failed to desig- 
nate specifically the name of the organization which 
the appellant was charged with organizing or assisting 
in organizing; (2) that the evidence was insufficient to 
justify her conviction on the said count; and (3) that 
the appellant’s knowledge of and participation in the 
baneful activities were not sufficiently shown.” The 
District Court relied mainly on the determination of 


72 Quoted in Richmond, op. cit., p. 129. 

73 On her lobbying visits to Sacramento, Miss Whitney had 
made the acquaintance of Neylan in his official capacity and 
more often than not they clashed over the various reforms 
which she was promoting. Loc. cit. 

74 Ibid. Also, personal conferences of the author with Mr. 
Neylan in San Francisco (February 18, 1944). 

75 See chap. IX, pp. 53, 54. 

76 People v. Malley, District Court of Appeals. First Dis- 
trict, Division One (October 18, 1920), 49 Cal. App. 597, 194 
Pac. 48; People v. Steelik (November 12, 1921), 187 Cal. 361, 
203 Pac. 78; People v. Taylor (November 12, 1921), 187 Cal. 
378, 203 Pac. 85. 

77 People v. Whitney (April 25, 1922), 38 Cal. App. Dec. 26; 
207 Pac. 698. 
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the State Supreme Court in People vs. Taylor,”* in re- 
futing each of the contentions of Miss Whitney and 
thereupon affirmed the decision of the trial court.” 


On June 5, 1922, Attorneys Neylan and Coghlan filed 
a petition for rehearing of the evidence in the Whitney 
case in the Supreme Court of California on the grounds 
that the decision of the District Court of Appeal was 
based solely on the case of the People vs. Taylor, thus 
leaving the inevitable conclusion that the Whitney and 
Taylor cases were analogous if not identical, whereas 
the facts were totally dissimilar. The petition ques- 
tioned whether or not mere membership in a political 
party such as the Communist Labor Party, which Miss 
Whitney joined in an endeavor to help the poor, con- 
stituted a crime within the meaning of the Criminal 
Syndicalism Law. It further stated that inasmuch as 
Miss Whitney was not proven to be a member of the 
I.W.W., as Taylor or Steelik was, the case as originally 
conducted was a plain miscarriage of justice. The 
petition was denied June 24, 1922, Justices Lawlor and 
Lennon, dissenting.®* 

The failure to secure a rehearing by the State Su- 
preme Court was a sore disappointment to the friends 
and supporters of Miss Whitney and occasioned nu- 
merous expressions of protest, some calling now for a 


78 Loc. cit. John C. Taylor with nine other members of the 
Communist Labor Party was indicted by the Alameda County 
Grand Jury, January 2, 1920, and arrested at the Whitney hear- 
ing, January 6. At the time of the arrest he was also a member 
of the IL.W.W. The trial before Judge James G. Quinn in the 
Superior Court of Alameda County began May 28, 1920, and 
ended with a conviction, June 18. Taylor’s sentence was from 
one to fourteen years. He had been indicted on four counts 
based on subdivisions 1, 2, 4, and 5, of section 2 of the act, and 
convicted on counts 1 and 4. The first charged the defendant 
with knowingly belonging to an organization advocating sabo- 
tage, etc.; the fourth, with committing certain lawless acts de- 
fined in subdivision 5, of section 2 of the act. The defendant 
petitioned for a transfer to the District Court of Appeals on 
the ground of insufficiency of the indictment. The District 
Court of Appeals, First District, Division One, sustained the 
conviction as to the first count, and reversed the case as to 
count four in an opinion handed down October 12, 1921. 34 
Cal. App. Dec. 414. The State Supreme Court affirmed the 
Appellate Court November 12, 1921. 187 Cal. 378, 203 Pac. 
85. In regard to appellant’s allegation of insufficiency of in- 
dictment, it was held that failure to state the name of the un- 
lawful organization was not sufficient ground for reversal in 
view of Article VI, Section 43 of the State Constitution, fur- 
thermore “. . . that under the Criminal Syndicalism Act it was 
not necessary to do more than to set out the particular offense, 
with which the defendant might be charged, substantially in 
the language of the statute. . . .” Whether a party was or- 
ganized to abet criminal syndicalism, it was decided, was a 
question for the jury to determine and not the court, and 
evidence tending to show the character and purposes of the 
organization was properly admitted. Loc. cit. 

79207 Pac. 698. 

80 San Francisco Examiner, June 6, 1922: p. 6, col. 1. 

81207 Pac. 698. 
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pardon, others seeking also the outright repeal of the 
act under which she was convicted.® 


7. 


There remained one further possible judicial recourse, 
the Supreme Court of the United States. On July 13, 
1922, a petition for a writ of error and permission to 
appeal the case to the Supreme Court of the United 
States was applied for to John F. Tyler, Presiding 
Justice of the District Court of Appeal, for the First 
Appellate District, Division One. The writ included 
an assignment of errors and read in part, 

.. . that as appears by the records and the proceeding 
in said cause, there was therein drawn in question, in and 
before this court and the Superior Court and before the 
Supreme Court of California that the Criminal Syndical- 
ism Law was repugnant to the Constitution of the United 
States and in particular to the Fourteenth Amendment to 
the said Constitution... WHERFORE, your petitioner 
prays that a writ of error may issue to this court, and 
that your petitioner may be allowed to bring up for re- 
view before the Supreme Court of the United States said 
decisions. . . . 83 

On the same day that the petition was presented, 
the writ was allowed by Presiding Justice Tyler and a 
hearing by the Supreme Court of the United States 
was granted.®* 

More than three years passed before the hearing by 
the Supreme Court materialized. These were years of 
increasing industrial prosperity and subsidence of leftist 
and radical groups. The heightened emotionalism of 
the post-war period was a thing of the past, and reac- 
tion, while still a force with which to contend, was 
somehat tempered. In California, where hysteria 
lingered longest, two years had gone by since the peak 
was reached in criminal syndicalism prosecutions and 
for over a year no arrest under this law had been re- 
corded. Many of the friends and supporters of Anita 
Whitney and opponents of the California Criminal 
Syndicalism Law, aware of the changed conditions of 
the times, were plainly optimistic concerning the Su- 
preme Court ruling. 

The Whitney case was before the Supreme Court 
of the United States, October 18, 1925, with Mr. Walter 
Nelles, of New York City, presenting the argument 
for the plaintiff in error. On October 19, the appeal 
was dismissed with the curt memorandum : 


82 E.g., the American Irish Liberty League passed a resolu- 
tion denouncing the case as “an attempt to control political 
action,” and resolved, “That we seek to learn the views of the 
candidates at the coming election to the end that she be par- 
doned and such decisions be reversed.” San Francisco Ex- 
aminer, June 30, 1922: p. 5, col. 1. The American Women’s 
Independence Committee, declaring that any law which can be 
used to convict “such a woman as Charlotte Anita Whitney 
is obviously outrageous,” adopted resolutions demanding im- 
mediate repeal of the Criminal Syndicalism Law. Ibid., June 
28, 1922: p. 5, col. 1. 

83 People v. Whitney, Reporter’s Transcript on Appeal, pp. 
11-13. 

84 Ibid., pp. 20-21. 

85 Infra, chap. IX, p. 54. 
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Dismissed for want of jurisdiction upon the authority 
of Section 237 of the Judicial Code as amended by the Act 
of September 6, 1916, c. 448 Sec. 2, 39 Stat. 726 (Comp. 
St... 1214338 


The summary action of the Supreme Court, although 
puzzling to many, was defended on technical grounds 
by legal experts of the stature of Felix Frankfurter who 
could not be accused of being illiberal.%” 

Executive clemency seemed now to be Anita Whit- 
ney’s only chance to escape San Quentin and this she 
stedfastly refused to seek.2® However, friends and 
supporters of Miss Whitney formed an influential Anita 
Whitney Committee ®*° composed of distinguished citi- 
zens in order to urge Governor Friend Richardson to 


86 46 Sup. Ct. 20. 

87 Oswald Garrison Villard found the dismissal puzzling. In 
an editorial in the Nation entitled, “Guilty By Association,” 
Villard comments: “The reference in the court’s memorandum 
to the amendment of Sept. 6, 1916, suggests that that amend- 
ment was deemed to cover the case. The amendment pro- 
vided that a claim of infringement of constitutional rights, as 
distinguished from a claim of the unconstitutionality of a 
statute, may be reviewed only by certiorari and not by writ of 
error, i.e., in practical effect, only by permission of the court 
and not as a matter of right. The distinction is not always 
easy. 

“The Whitney case was taken up by writ of error. Eight of 
the ten points of the brief seem to go to the constitutionality 
of the statute. The other two points, involving infringements of 
constitutional rights irrespective of the validity of the statute, 
were perhaps not technically reviewable upon writ of error. 
It seems inconceivable, however, that the court should have 
dismissed the appeal for want of jurisdiction of these two points 
alone.” Nation 121 (Nov. 4, 1925): p. 505. 

Answering Villard’s editorial, and defending the court’s ac- 
tion, Felix Frankfurter stated “. . . that the record in the 
Whitney case debarred assumption of jurisdiction by the court 
for the all-sufficient reason that the conviction of Miss Whitney 
under the California statute, had not denied any federal right 
which had been ‘specifically set up or claimed in the state court’ 
by Miss Whitney. The claims in counsel’s brief, to which 
you refer, cannot possibly furnish basis for jurisdiction. The 
only specific claim of federal right in the record of the Whitney 
case was a certificate of the California Court of Appeals filed 
23 years after the record of the case had been filed in the Su- 
preme Court at Washington. Such a certificate, it is settled, 
cannot originate a federal right. Such a certificate might be 
availed of to make certain that which was in the record; it 
cannot put in the record what wasn’t there when the state 
court finally adjudicated.” Nation 121 (Dec. 9, 1925): pp. 
652-653. 

88 Oakland Tribune, Oct. 21, 1925. 

89 Included on the roster of the committee were the names of 
Warren Olney, former State Supreme Court Justice; Arch- 
bishop Hanna; Bishop Edward L. Parsons; William Kehoe, 
former State Senator who introduced the Criminal Syndicalism 
Law; William Humphrey, President of the Olympic Club; Dr. 
Aurelia H. Reinhardt, President of Mills College; Mrs. Parker 
S. Maddux, Chairman, Republican Women’s Committee; Dr. 
Jessica Peixotto, Professor of Economics, University of Cali- 
fornia; Mrs. Alfred McLaughlin, Director of Social and Health 
Agencies, San Francisco Community Chest; Mrs. S. G. Chap- 
man, President, National League for Women’s Services; James 
D. Phelan, former U. S. Senator; Chester Rowell, member of 
the Board of Regents of the University of California; John 
F. Neylan, publisher, San Francisco Call. Richmond, op. cit., 
pp. 131-133. 
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grant a pardon.® A strong current of public opinion, 
as reflected in the press of the state and the nation, 
favored the extension of executive mercy.” “How 
ridiculous California will appear,” editorialized the St. 
Louts Post Dispatch, “if Governor Richardson permits 
Charlotte Anita Whitney to become a martyr for the 
sake of free speech and unshackled political opinion.” ?? 
Referring to the jailing of Miss Whitney, the New York 
World commented: “Our liberties are at a low ebb, 
indeed, if such a thing can come to pass in an American 
State.” 93 Several California organizations were also 
active in Miss Whitney’s behalf.°* Notwithstanding the 
sizable movement in favor of clemency, Governor 
Richardson, believing in the justice of the trial pro- 
cedure in the Anita Whitney case, refused to grant 
_ pardon.®® 


8. 


The long court procedure was not yet at an end. Fol- 
lowing the failure to secure a pardon, counsel for 
Anita Whitney succeeded in having a petition for the 
rehearing of the cause considered and granted by the 
United States Supreme Court, December 14, 1925. 
The issues as to the jurisdiction of the Supreme Court 
and the merits of the case were assigned to be argued 
on March 15, 1926.°° On that day the case was re- 
argued; °®’ the court accepted jurisdiction but it was 
fourteen months later, May 16, 1927, before the Su- 
preme Court rendered a unanimous decision affirming 
the judgment of the Court of Appeal and upholding 
the constitutionality of the Criminal Syndicalism Act 
of California. Specifically, the court held that the 
Criminal Syndicalism Act was not violative of the “due 
process and equal protection clauses of the fourteenth 
amendment,” as was charged, stating the opinion de- 
livered by Mr. Justice Sanford, 


90 Friend W. Richardson, Governor of California, 1923-1927 
(Rep.) ; State Treasurer, 1915-1923; State printer, 1912; Presi- 
dent, California Press Association for twenty years. Who’s 
Who in America (1926-1927). 

91A sampling of press comment from over the nation is 
quoted in the editorial article, “Jailing of Anita Whitney,” 
Literary Digest 87 (Nov. 14, 1925): pp. 14-15. While the 
“prevailing opinion” was for clemency, there were exceptions, 
notably the Sacramento Bee and the Los Angeles Times, which 
called for the law to take its course. 

92 Loc. cit., “Jailing of Anita Whitney,” Literary Digest. 

93 Toc. cit. 

94 E.g., the San Francisco and Los Angeles Central Labor 
Councils, the Negro Progressive Club, Berkeley Society of 
Friends, Young Ladies’ Institute. Richmond, op. cit., pp. 134- 
135. 

95 Case of Charlotte Anita Whitney, pamphlet purporting to 
give a “statement of facts” concerning the trial and conviction 
of Miss Whitney, prepared at the request of Friend William 
Richardson, Governor of State of California, 1925. 

96 46 Sup. Ct., 120. 

97 Walter H. Pollak of the New York Bar, who shared the 
oral argument for Gitlow before the Supreme Court, also 
argued the Whitney case. Zechariah Chafee, The Inquiring 
Mind (New York, 1928), p. 117. 
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We cannot hold that, as here applied, the act is an un- 
reasonable or arbitrary exercise of the police power of the 
state, unwarrantably infringing any right of free speech, 
assembly or association or that those persons are protected 
from punishment by the due process clause who abuse such 
rights by joining and furthering an organization thus men- 
acing the peace and welfare of the state.°® 


While concurring in the judgment of the court, Mr. 
Justice Brandeis delivered a separate opinion in which 
Mr. Justice Holmes joined, defining with careful pre- 
cision and cogency the limits within which the state 
may justifiably restrict freedom of speech: 


. . That the necessity which is essential to a valid 
restriction does not exist unless speech would produce, or 
is intended to produce, a clear and imminent danger of 
some substantial evil which the state constitutionally may 
seek to prevent has been settled. (Schenck vs. U. S., 259 
U.S. 47, 52,39 Sup. Ct. 247, 63 L. Ed. 470.) . . . When- 
ever the fundamental rights of free speech and assembly 
are alleged to have been invaded, it must remain open to a 
defendant to present the issue whether there actually did 
exist at the time a clear danger, whether the danger, if 
any was imminent, and whether the evil apprehended was 
one so substantial as to justify the stringent restriction 
by the Legislature. . . .9° 


The view held by Mr. Justice Brandeis that “clear 
and present danger” should be the vital issue of fact 
in the case, it will be seen, was approved by Governor 
C. C. Young of California, who, on the evidence before 
him at the time, decided this issue in favor of Miss 
Whitney and granted the long sought for pardon.’ 
Thus, while the majority of the Supreme Court was 
against her, it may be said that the minority was, in 
one sense, victorious. 


9. 


With the rendering of the Supreme Court’s decision 
upholding the judgment of the State Court of Appeal 
and the constitutionality of the Criminal Syndicalism 
Act, the Whitney case entered its last phase. In Cali- 
fornia, satisfaction that the syndicalism law had been 
upheld was mingled with the hope that somehow execu- 
tive clemency would keep the most conspicuous offender 


9847 Sup. Ct., 641. The Criminal Syndicalism Act was also 
held not unconstitutional for vagueness and uncertainty of defi- 
nition. It “meets the essential requirement, that a penal statute 
be sufficiently explicit to inform those who are subject to it 
what conduct on their part will render them liable to its pen- 
alties, and be couched in terms that are not so vague that men 
of common intelligence must necessarily guess at its meaning 
and differ as to its application.’ Zechariah Chafee quotes the 
above and asks significantly: “Does it have any bearing, one 
ventures to ask, that Secretary of Labor Wilson did differ as 
to the application of similar words in the deportation statute, 
and held that they did not include this same Communist Labor 
Party?” Freedom of Speech, p. 243 ff. 

9947 Sup. Ct., 647-648. 

100 Zechariah Chafee, The Inquiring Mind, p. 130. Governor 
C. C. Young, The Pardon of Charlotte Anita Whitney (Sacra- 
mento, California, State Printing Office, Charles A. Whitmore, 
State Printer, 1927), p. 8. 


52 WHITTEN: CRIMINAL SYNDICALISM IN CALIFORNIA 


of the law from ever serving her one to fourteen-year 
sentence.*°* 

The newly inaugurated governor, C. C. Young, a Pro- 
gressive, who had indicated, even before the court’s 
decision, his willingness to pardon Miss Whitney, now 
made good his promise.*°? The pardon was granted 
June 20, 1927. It has been said the governor relied 
strongly in his reasoning on the opinion of Mr. Justice 
Brandeis.1°* The pardon statement reviewed in some 
detail the historical background and development of 
the Anita Whitney case, citing especially the peculiar 
circumstances of the trial. Quoted among others as 
favoring the pardon were Judge Quinn, the trial judge, 
and Justices Tyler and Kerrigan of the Court of Appeal, 
Raymond Benjamin, San Francisco attorney who ac- 
tually wrote the Criminal Syndicalism Bill, and former 
State Senator William Kehoe, who introduced the 
bill.1°* Acknowledgment was made in the pardon state- 
ment of the “many hundreds of communications” urging 
pardon coming in the form of petitions or letters from 
people of all walks of life: bankers, corporation lawyers, 
newspaper publishers, mayors, judges and ex-judges, 
educators, former service men, agricultural leaders, men 
of large business affairs, social workers, members of 
women’s organizations, churches of all kinds.1°% Coun- 
tering the objections that if he pardoned Anita Whitney 
he should pardon all of the criminal syndicalism victims 
and that to pardon Miss Whitney would be to betray 
partisanship for the wealthy, Governor Young stated 
that his real reason for granting clemency to Miss 
Whitney was, 


. because her imprisonment might easily serve a 
harmful purpose by reviving the waning spirits of radicals 
through making her a martyr; because, whatever may be 
thought as to “the fallacy of her misdirected sympathies,” 
Miss Whitney, lifelong friend of the unfortunates, is not 
in any true sense a ‘criminal,’ and to condemn her, at 
sixty years of age, to a felon’s cell is an action which is 
absolutely unthinkable.?°® 


The governor’s action in pardoning Miss Whitney 
was greeted with almost universal acclaim by the press 
of the state. With the exception of the Sacramento 


101 “Criminal Syndicalism Law Upheld—State Press Opin- 
ion,” Literary Digest 93 (May 28, 1927): pp. 9-10. Los 
Angeles Times is quoted: “Incendiary minds cannot start fires 
in California with impunity, whether by the torch or by less 
direct but even more dangerous means.” San Francisco Bulle- 
tin: Since “the state law authorities have scored a victory on 
the question of constitutionality, they should be satisfied with 
a compromise in the form of mercy toward the convicted.” 
San Francisco Call: “Governor Young should pardon Anita 
Whitney before she is compelled to spend one day in prison. 

.” Sacramento Union, considering the decision “gratifying 
to all citizens who stand for good public order,’ adds that 
“Californians will not feel outraged” if Governor Young ex- 
tends some leniency to “a lovely middle-aged woman.” 

102 Supra, p. 51. 

103 Young, The Pardon of Charlotte Amta Whitney, 

104 Tbid., pp. 8-13. 

105 Thid., p. 13. 

106 Jbid., pp. 15-16. 


pp. 1-8. 
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Bee, which editorially condemned the action,’°’ where 
there was not open praise, at least there was silence. 
Even the Los Angeles Times withheld its criticism. 
Over seven years had elapsed from the time of Miss 
Whitney’s arrest in Oakland, November 28, 1919, to 
the date of her pardon, June 20, 1927. Starting in the 
early months of indictments and arrests under the 
Criminal Syndicalism Act, her case outlasted, by nearly 
three years, all active prosecution in the decades of the 
twenties under this law. Of the 128 who were actually 
sentenced during the years from 1919 to 1924, seven 
were still incarcerated at the time of Miss Whitney’s 
pardon. Of these, Charles K. McClatchy, editor of the 
Sacramento Bee wrote, when condemning the pardon- 
ing of Miss Whitney : 
. And at the very time she was pardoned seven 
men still were in our penal institutions for precisely the 
same crime against law, order and society, and of the men 


who had been and who were then in jail therefore, num- 
bers were less guilty than she.1°9 


The statement, intended as an argument against par- 
doning of Miss Whitney, might be conceded as sub- 
stantially true and used rather as an indictment of the 
Criminal Syndicalism Law and as an argument for 
executive clemency to the seven. 


IX. SURVEY OF THE I.W.W. CASES 


Those who bore the brunt of prosecution under the 
Criminal Syndicalism Act in California were the mem- 
bers of the I.W.W., the organization against which the 
act was initially directed.* It is necessary to survey 
briefly the history of the enforcement of this law, in- 
dicating the relations between I.W.W. activity and in- 
tensity of prosecution, the time and place incidence of 
indictments and arrests, the factors explaining the rise 
and fall of the curve of enforcement, the pattern of 
prosecution in the I.W.W. cases, the action of the Ap- 
pellate Courts, the use of the “Busick Injunction,” and 
the progress of the movement for repeal. By providing 
such a statement it is hoped that the reader may be 
better able to judge the efficacy of the prosecutions in 
the twenties under the Criminal Syndicalism Law. 


l. 


The enforcement, as we have seen, began on May 6, 
1919, and by August 15, 1924, 531 persons had been 
charged on information or indictment with violation 
of the law. Of these, 504 were arrested; 292 were dis- 
missed without trial; 264 actually were tried in the 


107 Sacramento Bee, Dec. 17, 1927 (editorial). 

108 Tulin, op. cit., p. 72. 

109 Sacramento Bee, Dec. 17, 1927 (editorial). 

1A chronological record of the I.W.W. cases is given by 
Lee Tulin, secretary of the California Branch of the General 
Defense Committee of the I.W.W., in “A Digest of California 
Criminal Syndicalism Cases” (MS, San Francisco, 1926), pp. 
1-56. 
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course of 94 trials.2 Of the 100 who were freed, 31 
were by acquittal, and 69 by disagreement of the jury. 
Of the 164 who were convicted, 128 were sentenced to 
prison for from one to fourteen years and 23 received 
suspended sentences. Of the 114 who appealed from 
judgment of conviction, 55 won reversals.2 From 
August 15, 1924, until 1930 there is no record of a 
prosecution under the Criminal Syndicalism Law in 
the State of California. 

With the exception of eleven members of the Com- 
munist Labor Party,‘ two members of the Socialist 
Party, and one member of the Canadian “One Big 
Union,’ * the persons prosecuted were members of 
the I.W.W.’ 

The map (fig. 1) gives some idea of the geographical 
distribution and intensity of prosecution under the law 
during the periods covered in this study. It will be 


2 Most of these after July, 1921, were of several defendants 
under the Joint Trial Act, Cal. Penal Code, 1098. 

3 Tulin, op. cit., p. 72. For a more complete summary of 
California criminal syndicalism cases see Appendixes B and C. 

4 Ibid., pp. 21-24. 

5 Ibid., pp. 1, 3. Cf. supra, chap. VI, p. 31. These cases 
were dismissed, but two were subsequently indicted after they 
had joined the Communist Labor Party. Tulin, op. cit., pp. 
23-24. 

6 Ibid., p. 25. 

1T There were a few, perhaps less than ten, mistakenly sus- 
pected of being members of the I.W.W. whose cases were dis- 
missed. E.g., ibid., p. 26. 
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Fic. 2. Criminal syndicalism cases. Time Incidence 


Chart Quarterly. 


seen that charges under the law were filed in twenty- 
two counties of the state; in fourteen of these actual 
trials were held. Los Angeles County, with 173 ar- 
rests on indictment or information, was out in the lead 
and Sacramento County followed with 98. San Joaquin, 
Humboldt, and Alameda Counties each had around 
fifty actions, and Kern, Fresno, Plumas and Butte 
Counties each had twelve or more arrests. 

Figure 2 presents in terms of years and quarters the 
curve of enforcement during the period considered. 
Figure 3 is an attempt to relate the time and place in- 
cidence of enforcement in comparing year by year the 
prosecution in eight counties where twelve or more 
actions were started. 

From a study of the map and tables, certain ob- 
servations may be made. Enforcement was initiated 
in the late spring of 1919 and centered during the early 
period in Alameda and San Joaquin Counties, with 
some seven indictments founded in San Francisco—the 
last to be recorded there with the exception of one in 
1920.° After an abatement of prosecution during the 
summer months, the center of prosecution shifted to 
Los Angeles County with considerable activity also 
in Humboldt and San Joaquin Counties. There was a 
decided lull in prosecutions in California during the 
depression years of 1920 and 1921 with but 28 cases 
reported in 1920 and 49 cases in 1921. Of the 28 cases 
in 1920, 10 were in Alameda County, 7 in San Joaquin 
County and 5 in Los Angeles County. With the ex- 
ception of 6 cases in Alameda County and 5 in Sacra- 
mento County, those prosecutions that were attempted 
in 1921 were almost altogether centered in Los Angeles 
County, where 29 cases were reported. 


8 Based on information in Tulin, op. cit., and checked by 
author’s survey of newspapers for the period 1919-1925, prin- 
cipally the Los Angeles Times, Oakland Tribune, San Fran- 
cisco Call, Sacramento Bee, Labor Clarion, and Industrial 
Solidarity. 

9 Cf. supra, chap. VI, p. 31. 
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Fic. 3. Time and place incidence of criminal 
syndicalism indictments. 


The upswing of the curve of prosperity in 1922 and 
1923 saw also an upswing in the curve of I.W.W. ac- 
tivity in California and an intensification of actions 
under the Criminal Syndicalism Act. During these 
years, prosecution centered in Los Angeles and Sacra- 
mento Counties with considerable activity also in Hum- 
boldt, Kern, Fresno, Plumas, and Butte Counties. Ar- 
rests on information or indictments were made in fifteen 
counties during the year 1923; in six of these, Butte, 
Yuba, Orange, Merced, Plumas, and Sierra, no earlier 
prosecution had been attempted. The peak was reached 
in the last three months of 1922 with 116 actions re- 
ported, with the greater number in Los Angeles and 
Sacramento Counties. If to the cases in the last three 
months of 1922 were added the cases of 1923, these 
would be seen to comprise 50 per cent of all the 531 
cases reported in the period of this investigation. Of 
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all the cases reported in 1922 and 1923, 77 per cent 
were in three counties, Los Angeles, Sacramento, and 
Humboldt. 

Following the first three months of 1924, there was 
a decided decline in the number of actions and then 
came the complete cessation after the arrest at a logging 
camp in Lasco in Lassen County, August 15, 1924. 
For six years the law was a “dead letter.” What had 
happened? In the thought of an astute student of the 
administration of the Criminal Syndicalism Law, had 
the state been saved or had the community wakened 
to the fact that it was, after all, only a ghost-hunt that 
it was lured into? "° 


2: 


Any attempt to explain adequately the rise and fall 
of the curve of enforcement of the Criminal Syndicalism 
Act in California must take into consideration certain 
background factors, such as the waxing and waning of 
the “red hysteria” state of mind; the lingering of war- 
time psychology; and the vague fear and feeling of 
unrest engendered by the unsettled economic, social, 
and political conditions of the times. But these gen- 
eral statements, which in a measure, at least charac- 
terized the situation throughout the nation for a brief 
period following the Great War, are insufficient to ex- 
plain fully the administration of the law in California, 
or to account for the continued prosecution under this 
legislation long years after similar legislation had be- 
come a “dead letter” in the twenty-three other states 
and territories which had enacted such laws.? Fur- 
ther, the concentration of prosecution at certain times, 
especially in 1919 and 1922-23, and in certain areas of 
the state, notably in Los Angeles, Sacramento and 
Humboldt Counties, and almost the total lack of prose- 
cution at other periods and in other areas, would seem 
to demand more than the generalized statement above. 
More specifically, the organizational and strike activity 
of the I.W.W. and the counter pressures of powerful 
industrial forces strongly influenced the curve of en- 
forcement of the California law in the period studied. 

As was indicated in an earlier chapter,!ë the imme- 
diate impulse and occasion for the initial actions under 
the syndicalism act were the excitement and fear pro- 
duced by reports concerning the May and June bomb- 
ings of 1919, the rumors of repetition of such atrocities 
and the reports of threatening letters having been re- 
ceived by certain California officials. The fall and win- 
ter of 1919 and the early months of 1920 saw an inten- 
sifying of actions with the center of prosecution shifting 
from Alameda and San Joaquin Counties to Los An- 


10 George W. Kirchwey, A Survey of the Workings of the 
Criminal Syndicalism Law of California, California Commit- 
tee, American Civil Liberties Union (San Francisco, 1926), 
p. 9. 

11 Cf. supra, chap. VII, pp. 31, 32. 

12 See Appendix D. 

13 Supra, chap. VI, pp. 27-30. 
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geles County where business and industrial groups 
represented in the Los Angeles Chamber of Commerce 
and the Better American Federation, and patriotic 
groups such as the American Legion demanded the im- 
mediate “stamping out of I.W.W.-ism in the city and 
nation.” 14 Local officials responded well to the pres- 
sure for action and the concerted drive against the 
I.W.W. during 1919 and 1920 left the forces of the 
organization demoralized throughout the state with 
every I.W.W. Hall closed and many of the leaders be- 
hind the bars.” The decline in criminal syndicalism 
arrests and prosecutions during 1920 and 1921, coin- 
ciding as it did with the open-shop movement +° which 
got under way in those years, is best accounted for by 
the organized strength of the forces against industrial 
unionism and “radicalism” and by the demoralization 
of the I.W.W. organization in the state and the logic 
of the unemployment and hard times experienced in 
these years of economic decline. 

The years 1922 and 1923 saw a resurgence of 
I.W.W. organization and strike activity in California 
among construction workers in projects in Sacramento 
and Fresno Counties, among the marine transport 
workers at San Pedro, and in scattered agricultural 


14 Los Angeles Chamber of Commerce, Members’ Annual 
(1920) Report of Secretary Frank Wiggins, pp. 22-24. The 
position of the Chamber on I.W.W.-ism activities was declared: 
“The Los Angeles Chamber of Commerce views with horror the 
murderous attack upon soldiers of our country—members of 
the American Legion—made by the I.W.W. at Centralia, Wash- 
ington. Expulsion of this murderous, treasonable organization 
from our country is an emergency measure, calling for every 
energy of our government for its speedy accomplishment... . 

“The Chamber of Commerce of Los Angeles demands action 
upon the part of local officials to stamp out of our city all 
criminal, and un-American, organizations now spreading the 
doctrine of anarchy here.” 

Better American Federation, Weekly News Letter, No. 22 
(Nov. 19, 1919); No. 26 (Dec. 17, 1919); No. 46 (May 6, 
1920) ; No. 83 (Jan. 27, 1921) ; No. 89 (March 2, 1921); No. 
96 (April 19, 1921), etc. The B.A.F. was roundly denounced 
on the State Senate floor by Senator Inman in the 1921 legis- 
lature as being reactionary and the tool of “Big Business” and 
special interests. Franklin Hichborn, Story of the 1921 Legis- 
lature (San Francisco, 1922), pp. 102-103, and fn. 63. 

Proceedings, American Legion of California, pp. 52, 60, 72; 
California Legion Monthly (June, 1920), pp. 18, 28. This 
issue quotes a letter received by the legionnaires from Mayor 
Meridith P. Snyder of Los Angeles: “During the recent I.W.W. 
outbreaks in this city, the police, and administration in general, 
were given hearty support and active cooperation in the sup- 
pressing of what might have resulted in serious trouble.” 

15 Solidarity, May 7, 1921: p. 3, cols. 6-7; June 9, 1921: p. 4, 
col. 4; Sept. 9, 1922: p. 3, col. 3; etc. Gambs reports only 
eight I.W.W. strikes of significance for the years 1920 and 1921, 
not one of which was in California. John S. Gambs, The De- 
cline of the IW.W. (New York, 1932), Appendix E, p. 230. 

16 Lavel Zimand, The Open Shop Drive; Selig Perlman and 
Philip Taft, History of Labor in the United States, 1896-1932, 
vol. 4 of History of Labor in the United States, by John R. 
Commons and others (New York, 1935), pp. 226-245, 491-494. 
For many interesting data on the open-shop fight in Los An- 
geles see the Reports of the U. S. Industrial Relations Commis- 
sion 6: pp. 5, 485-999. 
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districts throughout the state.” The I.W.W. press was 
almost jubilant, stating that, “. . . during 1922 the 
I.W.W. has changed from an almost completely defen- 
sive body, into an aggressive industrial union organiza- 
tion once more.” 18 First in the list of demands in the 
I.W.W.-led strikes of 1922 and 1923 was always the 
demand for the “release of class-war prisoners,” which 
in California included those workers imprisoned under 
the Criminal Syndicalism Act and others held for 
vagrancy.’® 

Plans for a general strike were made in October of 
1922. Agitation for the strike was begun when it ap- 
peared that President Harding would not keep his 
promise of July 19, 1922, to free all men held in federal 
prisons solely for their opinions.” 2° At the 14th Con- 
vention a resolution was adopted, 


That this convention call upon all its component unions, 
branches, and members to exert themselves to the utmost 
in waging an organization campaign to the end that a 
general strike be put into effect for the before mentioned 
purpose of freeing the class-war prisoners as soon as a 
strike may deem [sic] expedient.?1 


On January 20, 1923, the General Defense Committee 
of the I.W.W. in Chicago, issued a “General Strike 
Bulletin,’ demanding “General Amnesty or General 
Strike!” ?? During the first quarter of 1923 the I.W.W. 
press frequently discussed the impending strike. On 
April 25 the Industrial Worker came out with two-inch 
headlines, announcing, “THE GENERAL STRIKE 
STARTS”; on May 5, “GENERAL STRIKE 
SWEEPS ON!” On April 26, 1923, the New York 
Times printed a brief notice that a general strike was 
on in the West and on May 14 said that of 40,000 lum- 
ber workers in the Northwest, 15,000 were on strike 
and one half of these were I.W.W.?8 Shipping was 
tied up in San Pedro with 3,000 longshoremen strik- 
ing. The I.W.W. press reported shipping strikes, 
lumber strikes, oil strikes, and construction strikes.?4 
Industrial Solidarity reported that all ships were tied 
up in San Pedro for five days.” 

The increase in I.W.W. organization and strike ac- 
tivities in California in 1922 and 1923 was matched by 
a fierce counter offensive against the ‘“Wobblies” on 


17 Throughout 1921, 1922, and 1923, the I.W.W. press re- 
ported I.W.W. advances in California, e.g., Solidarity, Feb. 12, 
1921; March 12, 1921; March 26, 1921; June 4, 1921; June 
9, 1921; July 30, 1921; Aug. 6, 1921; Industrial Solidarity, 
Feb. 25, 1922; April 22, 1922; June 3, 1922; June 10, 1922; 
Oct. 7, 1922; Oct. 14, 1922; Oct. 28, 1922; April 28, 1923; 
May 12, 1923, etc. 

18 Industrial Solidarity, Dec. 30, 1922: p. 2, cols. 1-2. 

19 Gambs, op. cit., p. 71; Industrial Solidarity, Nov. 25, 1922: 
p. 2, cols. 4-5. 

20 Industrial Solidarity, May 12, 1923: p. 1. 

21 Minutes of the 14th Convention, p. 47, cited by Gambs, 
op. cit., p. 70. 

22 Loc. cit. 

23 Cited by Gambs, op. cit., p. 70. 

24 Industrial Solidarity, May 12, 1923: p. 1, cols. 6-7. 

25 Ibid., July 28, 1923: p. 1. 


56 WHITTEN: CRIMINAL SYNDICALISM IN CALIFORNIA 


the part of the forces of law and order. During the 
course of the fifteen months, beginning the third quar- 
ter of 1922 and extending throughout 1923, 265 arrests, 
equivalent to 50 per cent of the total arrests, were made 
with the actions involving fifteen of the twenty-two 
counties which at any time initiated action under this 
law. Prosecution centered in Los Angeles, Sacramento, 
Humboldt, and Butte Counties,?* the counties where 
I.W.W. activity was most pronounced. 

Two illustrations of the way in which the Criminal 
Syndicalism Act was used in these years to check the 
organizational and strike activities of the I.W.W. in 
California may be briefed: As early as March, 1921, 
I.W.W. members began to infiltrate the Hetch-Hetchy 
aqueduct job and the great power project of the 
Southern California Edison Company located at Big 
Creek in the Sierras some ninety miles from Fresno.” 
The Edison project, in progress for five years, was 
spread across a territory about sixty miles long and 
was one of the biggest construction jobs in the West, 
designed, when completed, to supply power to industries 
all over Southern California. On October 12, 1922, 
some 1,700 workers employed on the Hetch-Hetchy 
aqueduct struck under I.W.W. leadership ** and a few 
days later the entire Edison project was tied up by an 
I.W.W. strike.2® The demands were the same on both 
jobs, the first demand being amnesty for all political 
prisoners, including criminal syndicalism victims in 
California, and other demands were for the eight-hour 
day, abolition of the black list, better pay, and better 
food. The employment office of the Southern Cali- 
fornia Edison Company in Los Angeles was picketed 
in an effort to prevent the importation of “scabs.” 31 
Efforts to break the strike by jailing the I.W.W. leaders 
were immediately made. Six persons were indicted at 
Fresno on criminal syndicalism charges ** but the main 
battleground was Los Angeles where from the out- 
break of the strikes till December 15, in a series of 
raids, some fifty-one “Wobblies” were arrested for 
picketing ; three were charged also with criminal syndi- 
calism.22 The Los Angeles Times reported that on 
December 8, after fifteen had been arrested for picket- 
ing, all fifteen pleaded guilty to the charge of picketing 
and then demanded of the court that they be tried for 
criminal syndicalism. On the same day some fifty 
men wearing I.W.W. buttons visited the city jail and 
demanded to be arrested on the criminal syndicalism 
charge.3* The ‘‘Wobblies,” reverting to a tactic made 
famous in the “free speech” fights of 1911-1914, were 


26 Cf. supra, pp. 53, 54. 

27 Solidarity, March 12, 1921: p. 1, cols. 1-2. 

28 Solidarity, Oct. 28, 1922: p. 1, cols. 6-7. 

29 Ibid., Nov. 25, 1922: p. 2, cols. 4-5. 

30 Ibid., Dec. 2, 1922: p. 1, cols. 6-7. 

31 Los Angeles Times, Dec. 6, 1922: II, p. 9, col. 4. 

32 Ibid., Nov. 6, 1922: I, p. 14, col. 5. 

33 Ibid., Dec. 7, 1922: II, p. 1, cols. 1-2; Dec. 12, 1922: IT, 
p. 12, cols. 4-45; Dec. 13, 1922: II, p. 9, col. 4; Dec. 15, 1922: 
II, p. 9, cols. 3-4. 

34 Los Angeles Times, Dec. 8, 1922: II, p. 1, col. 2. 
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seeking to break the force of the Criminal Syndicalism 
Law by “filling the jails.” 5 The Hetch-Hetchy strike 
was transferred “to the job” December 2, and the Edi- 
son strikers followed the same course December 22. 
The reason advanced for this action in both cases was 
that arrest of picketers made it impossible to keep men 
from scabbing any longer.*® 

More spectacular than the events described above was 
the strike on the San Pedro waterfront in the spring 
of 1923. This strike, long in preparation,?” was a 
curious blending of an ordinary economic strike and a 
political strike.** It was part of a general strike called 
by the I.W.W. for the release of the political prisoners,*® 
but it was also against the so-called “Fink Hall,” an 
anti-union employment office,*® for the repeal of the 
Criminal Syndicalism Law, and for higher wages.** 
Some 3,000 longshoremen answered the strike call 
April 26, completing tieing up the important port of 
San Pedro at a time of great demand for the northern 
lumber and goods in the holds of the intercoastal 
freighters.*? 

Arrests of the ‘““Wobblies” were being made off and 
on for six months before the strike was called. Two 
hundred I.W.W. members, proceeding to San Pedro, 


35 The following resolution was adopted at a meeting of 
local construction workers at Knight’s Landing, California, 
June 8: “Resolved, that we, as members of the revolutionary 
I.W.W., are in favor of, when a member in any locality gets 
‘pinched’ for organizing activity, to fill that ‘can,’ and all others, 
whenever possible, and use no defense, as the only way to break 
this Criminal Syndicalism Law, of so-called capitalist justice.” 
The meeting instructed the California secretary of construc- 
tion workers to get in touch with all delegates of all industrial 
unions in the state, to hold meetings and to get members in 
readiness for a drive on the “cans” in the state. Solidarity, 
July 2, 1921: p. 3, col. 5. 

36 Industrial Solidarity, Dec. 16, 1922: p. 1, col. 2; Jan. 13, 
1923: p. 6, cols. 1-2. 

87 As early as July, 1922, several hundred longshoremen, 
members of the San Pedro local of the International Long- 
shoremen’s Union, voted to sever all connections with the A.F. 
of L. and to join the newly formed Federation of Marine 
Transport Workers of the Pacific Coast which was organized 
after the A.F. of L. had revoked the charter of the Seattle 
Longshoremen’s Union in May for radical activities. Many 
holders of I.W.W. cards were members of the new union. 
Los Angeles Times, July 19, 1922: II, p. 1, cols. 3-4. Indus- 
trial Solidarity, June 3, 1922: p. 1, col. 3. August 2, Edwin 
Nichols, local manager of the Shipowners’ Association of the 
Pacific Coast and manager of the Pacific American Steamship 
Association, announced that in the future no man known to 
hold an I.W.W. card would be employed and that all employees 
found to be members would be discharged. Los Angeles Times, 
Aug. 3, 1922: II, p. 1, col. 7. 

38 Perlman and Taft, op. cit., p. 429. 

39 Supra, p. 55. 

40 San Francisco Chronicle, May 5, 1923. 

41 San Francisco Chronicle, April 27, 1923: p. 1, col. 1. 

42 George P. West, “After Liberalism Had Failed,” Nation 
116: (May 30, 1923): p. 629. An article in Los Angeles 
Times of December 3, 1922, entitled, “Port Profits by Open 
Shop,” surveyed the size and importance of the San Pedro 
port and attributed much of its success to the “open shop” policy 
fostered by the Industrial Association of the Los Angeles Har- 
bor of which the Shipowners’ Association of the Pacific Coast 
was a member. Section II, p. 6, col. 5. 
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were turned back eastward by a deputy sheriff at San 
Bernardino on November 16; twenty-one other Wob- 
blies, who insisted that they had a right to continue 
their journey, were arrested. On November 22, 1922, 
harbor guards arrested 150 “red brethren” and ordered 
them out of town.** Two raids by a specially created 
“Wobbly squad” *#® were made on successive meetings 
of the Marine Transport Industrial Union No. 510 
(I.W.W. Affiliate), December 18 and 19, netting 130 
arrests and much literature.*® For a time now there 
was a lull in raids and arrests, but by February and 
April the Wobblies in San Pedro were again holding 
street meetings and distributing literature in an effort 
to recruit members.*7 The strike was called April 26. 
Four asserted leaders of the strike were arrested on 
charges of criminal syndicalism April 28.43 In protest 
twenty-five workers at Huntington Beach oil fields 
struck.*® On May Day a mass street meeting was held 
in the harbor district at San Pedro and on May 3 
Captain Plummer announced that 125 extra policemen 
had arrived for harbor duty and that in the interest of 
“public security” no more street meetings would be 
permitted.5° On the same day, police broke up a street 
meeting, arresting thirty asserted leaders and strikers." 
Four more were arrested May 5 when attempting to 
start a public gathering on a vacant lot, and were 
charged with criminal syndicalism.**? Imported strike- 
breakers from San Francisco began to arrive May 5, 
and on that day one hundred were said to have gone 
to work.5 Street meetings, which now took on the 
character of “free speech” meetings, continued, being 
held twice a day. On May 9, at “Liberty Hill,” a 
vacant plot of land in the harbor district owned by a 
woman who sympathized with the strikers, a mass meet- 
ing was held and twenty-nine were arrested.5* On the 
next day a giant demonstration meeting was held, and 
according to the report in Industrial Solidarity: 


43 Industrial Solidarity, Nov. 25, 1922: p. 1, col. 6. 

44 Los Angeles Times, Nov. 22, 1922: II, p. 1, col. 4. 

45 Captain C. R. Plummer of the harbor police division an- 
nounced that the creation of the squad was due to the complaints 
by shipping and industrial interests of the influx of large num- 
bers of radicals from the north. He announced further that 
the squad would cooperate with the Department of Justice and 
the District Attorney’s office in the campaign against undesira- 
ble elements at the harbor. Los Angeles Times, Dec. 20, 1922: 
II, p. 1, col. 7. 

46 Ibid., Dec. 19, 1922: II, p. 1, cols. 1-2; Industrial Solidar- 
- ity, Dec. 30, 1922: p. 1, cols. 1-2. 

47 Industrial Solidarity, April 7, 1923: p. 1, col. 1. 

48 San Francisco Chronicle, April 26, 1923: p. 2, col. 6. 

49 Los Angeles Times, May 2, 1923: II, p. 2, col. 5. 

50 [bid., May 2, 1923: II, p. 1, cols. 7-8. 

51 Tbid., May 3, 1923: I, p. 3, cols. 2-3. 

52 Ibid., May 4, 1923: II, p. 1, col. 7. 

53 Ibid., May 5, 1923: II, p. 1, col. 8; p. 2, col. 3; Industrial 
Solidarity reported that the first three truckloads of men which 
the shipowners brought down refused to a man to scab when 
they learned that a strike was on. May 12, 1923: p. 6, col. 5. 

54 Industrial Solidarity, May 19, 1923: p. 1, cols. 1-2; p. 7, 
cols. 6-7. 
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For two hours in the afternoon and three hours in the 
evening, the port of Los Angeles was practically in pos- 
session of I.W.W. marine strikers and sympathizers as 
they swept in a line of march three quarters of a mile long 
round the city jail where fifty of their fellow workers 
were lying, and up and down main street.®5 


On the fifteenth day of the strike, May 11, Chief of 
Police Oaks of Los Angeles took charge and with the 
aid of about five hundred policemen arrested on vari- 
ous charges of vagrancy, traffic violation, and criminal 
syndicalism some four hundred men, thereby filling the 
Los Angeles jails and placing the rest in a stockade 
constructed for the purpose.5® On the next day, Upton 
Sinclair and three companions, resolving to challenge 
the right of the police to suspend the civil rights of free 
speech and assembly, undertook to read the Bill of 
Rights at a mass meeting at “Liberty Hill” and was 
promptly arrested on the charge of inciting a riot and 
addressing an unlawful assemblage.*” 

Later, in an open letter to Chief of Police Louis D. 
Oaks, Sinclair charged that the police were carrying 
out a conspiracy of the Merchant and Manufacturer’s 
Association to smash the harbor strike by brutal de- 
fiance of the law.5® Gambs prints an interesting bit 
of evidence indicating further the part that powerful 
lumber interests played in breaking the strike,°® and 


55 May 26, 1923: p. 1, cols. 1-3; p. 6, col. 5. It was estimated 
that 5,000 participated. 

56 George P. West, loc. cit.; Industrial Solidarity, May 26, 
1923: p. 1, cols. 1-2. 

57 Loc. cit. The original charges were dismissed shortly and 
the charge of vagrancy substituted. Clinton J. Taft, director, 
A.C.L.U., Southern California Branch, in Fifteen Years on 
Freedoms Front (48-page booklet published in 1939), relates 
the Sinclair episode and recalls the wide publicity given to it 
saying that at once the decent element began to react unfavor- 
ably to the lawlessness of the police. As soon as Sinclair was 
released, he called together a committee of people who valued 
their civil rights. A series of meetings was held at which Sin- 
clair and others spoke. “From these dramatic beginnings 
sprang the A.C.L.U., Southern California Branch,” p. 5. 

58 The letter to Chief Oaks, in part, read: “... I was in the 
office of I. H. Rice, president of this association, and heard him 
getting his orders from Hammond of the Hammond Lumber 
Company, and heard his promise to Hammond that the job 
would be done without delay. It is you who are doing the job 
for Rice, and the cruelties you are perpetrating would shock 
this community if they were known... .” Printed in the 
Nation 116 (June 6, 1923): p. 647. 

59 Captain Plummer is reported to have said on June 11, 
1924: “Somebody has been making holy asses of us policemen. 
Last summer at the time of the harbor strike I went to see old 
man Hammond. He told me to take a bunch of my men, 
arm them with clubs, go up on Liberty Hill and break the 
heads of the wobblies. I replied that if we did that they would 
burn down his lumber piles. ‘They will do it anyhow,’ he 
answered. But they didn’t. Not an overt act have they com- 
mitted.” This is substantially what Captain Plummer said in 
the office of Chief Vollmer, then head of the Los Angeles Police 
Department, on Wednesday morning, June 11, 1924. The occa- 
sion was a session of the new Academy of Crime and those 
present were the chief, eight captains, Attorney Ryckman, and 
Rey. Clinton J. Taft. Taken from a letter, July 21, 1931, sent 
to Gambs by Clinton J. Taft, Director of the Southern Cali- 
fornia Branch of the A.C.L.U. Gambs, op. cit., p. 45 (fn.). 
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George P. West alleged that the sending of a continu- 
ous stream of I.W.W. leaders to San Quentin was the 
work of the shipping interests and that it has as its 
primary object the protection of the port of Los An- 
geles against labor agitation. 


The corpus of their offending was not any revolutionary 
beliefs which they had preached. It was their effective- 
ness as agitators and organizers among seamen and long- 
shoremen at San Pedro. The fact that they also held so- 
cialist views and that some years ago other men belonging 
to the same organization had preached and practiced sabo- 
tage, was merely a convenient excuse for destroying them.®° 


From the sixteenth of November, 1922 to the fifteenth 
of May, 1923, some 772 men were arrested on various 
charges in connection with the San Pedro Harbor 
struggle. Of the men arrested, 65 were charged with 
criminal syndicalism and in three group trials in Los 
Angeles County beginning January 4, 1923, and ending 
July 11, 40 were convicted and sentenced to one to 
fourteen years; 9 were acquitted; 16 were dismissed 
either before or during the trial.6t Appeals were taken 
and in each of the cases the decisions of the lower courts 
were reversed by the District Court of Appeal for the 
Second Appellate District.6? However, in the case of 
the “Twenty-Seven,” the prosecution petitioned for a 
hearing by the State Supreme Court and won a de- 
cision reversing the Appellate Court and affirming the 
conviction of all the defendants except one.®? 

As is evident from a study of figures 2 and 3,*4 
criminal syndicalism persecutions were on a sharp de- 
cline after the third quarter of 1923. Of the 42 men 
arrested on criminal syndicalism charges in 1924, 16 
were in Los Angeles County, 14 in Sacramento County, 
6 in Humboldt County and 2 each in Imperial, Lassen 
and Butte Counties. Only 15 of the 42 men arrested 
were ever brought to trial and of these only one was 
finally convicted and sentenced.** It may be that prose- 
cuting attorneys were losing their zeal for prosecuting 
the Wobblies. More likely, taxpayers were viewing 
with disfavor the long, expensive trials and, as charged 
by the secretary of the California Branch of General 
Defense, jurors were “refusing to convict members of 
the I.W.W. on the ridiculous falsehoods of the self- 
confessed criminals whom the prosecutors have been in 
the habit of using as their chief witnesses.” 87 


60 George P. West, “After Liberalism Had Failed,” op. cit., 
p. 629. 

61 Collated from information appearing in Tulin, of. cit., pp. 
40-44. 

62 Loc. cit. 

63 Loc. cit. The conviction in the case of J. C. Robinson was 
reversed on the grounds that he was arrested after the indict- 
ment had been returned and there was no evidence to show that 
he had ever been in Los Angeles County prior to his arrest. 

64 Supra, pp. 53, 54. 

65 Tulin, op. cit., pp. 53-56. 

66 Loc. cit. 


67 Statement of Tom Connors, quoted in Sacramento Umion, 
July 23, 1923: p. 3, col. 1. 
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From August 15, 1923, to July, 1930, no arrest 
under the Criminal Syndicalism Law was reported 
in California. Several reasons may be advanced for 
this period of nonenforcement. Undoubtedly, the rapid 
increase in prosperity, from 1924 on, aided in eliminat- 
ing unrest and had much to do with the cessation of 
prosecutions.*® Then too, as partly evidenced from the 
failure of juries to convict after the third quarter of 
1923, a mounting public opinion frowned upon prose- 
cuting under the act and leading citizens emphatically 
expressed their disapproval.®® The decline in militancy 
of the I.W.W. through loss of leadership and internal 
dissension seems to have contributed further to the lack 
of enforcement of the syndicalism law.”® And last, the 
threat and use of the more convenient and less expen- 
sive “Busick injunction” as a weapon with which to 
deal with the discordant elements, seems to have con- 
tributed to the temporary demise of the Criminal Syndi- 
calism Act.” 


3. 


The decrease in the number of arrests under the 
Criminal Syndicalism Law did not mean the cordial 
reception of the ].W.W. into the body politic. A very 
different method from trial by jury was now adopted 
for breaking up the I.W.W. in California. On July 
16, 1923, in a suit brought by District Attorney J. J. 
Henderson of Sacramento County in the name of the 
State of California, Judge Charles O. Busick in the 
Superior Court of Sacramento County granted a tem- 


68 California Law Review 19 (1930-1931): p. 66. Thought 
also expressed in a letter to the author from Bishop Edward L. 
Parsons of San Francisco, May 11, 1944. 

69 California Attacked by One of Her Own Laws! (pamphlet 
compiled by the California Committee of the A.C.L.U., n.d.) 
quotes no less than forty-seven distinguished California citizens 
who favored outright repeal of the law. 

70 Gambs, op. cit., pp. 99-125, relates the story of the internal 
dissension and eventual schism in the ranks of the I.W.W. in 
1924 and enumerates thirteen issues over which the split came. 
For the years 1925-1927 Gambs lists only seven significant 
strikes engaged in by the I.W.W., not one of which was in 
California. The I.W.W. press staunchly denied that the Crimi- 
nal Syndicalism Law had weakened the organization and cited 
figures to prove the case; e.g., November, 1922, the organiza- 
tion had no more than 150 members in San Pedro where in 
September, 1923, after the intense prosecution of the first 
quarter of the year, the organization, it was asserted, had over 
1,000, possibly 1,500 members and increasing daily. Summariz- 
ing the gains for all of California, the article asserted that the 
membership, during eleven months of bitter struggle had in- 
creased 500 per cent. Industrial Solidarity, Sept. 22, 1923: 
p. 1, cols. 1-2. Claude Erwin, member of the General Organi- 
zation Committee of Construction Workers’ Industrial Union 
#310 of the I.W.W., in a paper to the author dated June 10, 
1944, asserted that the Criminal Syndicalism Law “did not 
retard the I.W.W.—rather encouraged it. The thing that re- 
tarded the organization was that the defense grew to such pro- 
portions that it overshadowed the constructive work of the 
organization.” Indirectly, by sapping the financial strength and 
diverting the energies of the organization to defense efforts, the 
law did contribute to the retardation of the I.W.W. 

71 Infra, pp. 59, 60. 
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porary restraining order, restraining the J.W.W., vari- 
ous specified subsidiary organizations, and all its officers 
and members from violating the provisions of the Crimi- 
nal Syndicalism Act.™* A motion to dismiss was denied 
on July 25,73 and on August 23, after the defendants 
had stated their objections, the restraining order was 
turned into a temporary injunction.” 

The reasoning on the part of members of the district 
attorney’s office which brought the suit and the judge 
who granted the order seems to have been that the 
injunction would deal a death blow to the I.W.W., a 
work for which the Criminal Syndicalism Act had been 
intended but in which it had failed, and would circum- 
vent long, expensive jury trials.” 

Critics of the new policy were not slow in making 
their voice heard. The Sacramento Union charged edi- 
torially that “Liberty of speech is assailed, Trial by 
jury is threatened. Vital individual rights are being 
frittered away on a causeless pretext.” Zechariah 
Chafee in analyzing the court order held that the action 
combined two significant legal tendencies in recent 
years: (1) governmental suppression of radical dis- 
cussion and organization, and (2) governmental use of 
the injunction instead of criminal prosecutions to main- 
tain “law and order.” He further stated: 


If a judge may, by the simple process of calling any 
crime a public nuisance, throw into jail any person whom 
he considers to have violated his injunction, trial by jury 
for crimes becomes virtual nullity.” 


72 Sacramento Union, July 17, 1923: p. 1, col. 1; San Fran- 
cisco Call and Post, July 17, 1923: p. 8, col. 1. The com- 
plaint, signed by District Attorney U. S. Webb, District At- 
torney J. J. Henderson, and Assistant District Attorney 
William V. Cowan, grew out of a plan put forward by Cowan. 
Sacramento Union, July 14, 1923: p. 2, col. 2; San Francisco 
Call and Post, July 14: p. 1, col. 6. The three affidavits on 
which the application for the order was based were by Coutts, 
Dymond, and Townsend, the notorious former members of the 
I.W.W., and almost everything that they had to say related 
to alleged acts of sabotage in 1917 and 1918, and the contents 
of I.W.W. pamphlets of an early date. Zechariah Chafee, 
“California Justice,” New Republic 36 (Sept. 19, 1923): p. 97. 

73 Sacramento Union, July 26, 1923: p. 10, col. 1. 

74 Zechariah Chafee, loc. cit. A copy of the injunction is 
given in Appendix E. 

15 Sacramento Union, July 14, 1923: p. 2, col. 2; p. 14 (edi- 
torial). In a letter from former Judge Charles O. Busick of 
Sacramento to the author, April 10, 1944, the following was 
stated: “Both Mr. Cowan and myself became convinced that 
sentencing these defendants to San Quentin Prison was not 
accomplishing the purposes for which the act was designed, 
namely, to prevent the destruction of property by fires, sabo- 
tage, etc. . . . it appeared to us that trying and sentencing 
these I.W.W. members under the Criminal Syndicalism Act 
was having the same effect as killing one fly in the summer 
time, namely, a hundred would come to his funeral.. . . As 
a result of this thought Mr. Cowan conceived another method 
which he believed would be most effective in preventing the 
unlawful activities of the I1.W.W... .” 

76 Sacramento Union, July 18, 1923: p. 4 (editorial). 

77 Chafee, “California Justice,’ New Republic 36 (Sept. 19, 
1923) : pp. 97—100. 
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The I.W.W.’s believed the injunction to have been 
issued primarily for its effect “as a club over the heads 
of all I.W.W. members and sympathizers and for use 
in case of strikes where wholesale arrests and the im- 
position of long sentences without the formality of trial 
would serve the interests of the employers.” 78 

The question of the validity of the injunction for 
Sacramento County came up before the Supreme Court 
of the state June 20, 1924, in a habeas corpus proceed- 
ing on the application of Robert Wood. Wood, ar- 
rested early in January, 1924, while recruiting new 
members for the I.W.W., was adjudged in contempt 
of court, fined, and then sent to jail to work out his 
fine. He brought habeas corpus proceedings, alleging 
that the injunction was invalid on the grounds of in- 
sufficiency of affidavits upon which the citation was 
issued and that “a court of equity has no criminal juris- 
diction and cannot enjoin the commission of a crime.” 
The Supreme Court, without dissent, upheld the in- 
junction. It found no merit in the claim of insufficiency 
of affidavits and held that since the acts denounced as 
crimes by the Criminal Syndicalism Act are “closely 
analogous” to a public nuisance, an injunction forbid- 
ding such acts involves a legitimate and proper exercise 
of equitable jurisdiction when “property rights are en- 
dangered.” The court held that the injunction did not 
supersede the Criminal Syndicalism Act, but rather 
supplemented it."® 

The case of Woods was, so far as the author has been 
able to discover, the only case anywhere of the use of 
the injunction itself. All other arrests and convictions 
by virtue of the injunction, were obtained under sec- 
tion 166, subdivision 4, of the State Penal Code, which 
makes it a misdemeanor to violate any court order.®° 
Of these cases, there were two or three hundred in Los 
Angeles County, and one in Lassen County from De- 
cember, 1923, to October, 1924.8 The legality of this 
process was tested June 20, 1924—the same day that 
a decision was handed down in the Woods case—in a 
habeas corpus proceeding on the application of Louis 
J. Morris, arrested in Los Angeles County, December, 


78 Tulin, op. cit., p. 62. 

79194 Cal. 49, 227 Pac. 908. The opinion cited as further 
authority the case of State ex. rel. Hopkins v. IW.W. (Kan.) 
214, Pac. 617 in which the Supreme Court of Kansas affirmed 
the judgment, resting its decision upon the case of State v. 
Howat, 109 (Kan.), 376, 198, Pac. 686. 

80 The statute, in part, reads: “Every person guilty of any 
contempt of Court, of either of the following kind, is guilty 
of a misdemeanor. ... (4) Wilful disobedience of any process 
or order lawfully issued by any court; .. .” 

81 Tulin, op. cit., p. 62. Incomplete listings of those arrested 
under this process are found in Industrial Solidarity, Nov. 3, 
1923: p. 1, col. 7; Nov. 10, 1923: p. 6, cols. 1-4; Jan. 12, 1924: 
p. 6, col. 3; March 1, 1924: p. 1, cols. 5-7; July 9, 1924; p. 4, 
cols. 3-5; July 16, 1924: p. 3, col. 4; July 23, 1924: p. 1, cols. 
6-7; Aug. 20, 1924: p. 1, col. 2; Sept. 3, 1923: p. 4, col. 2; 
Sept. 17, 1924: p. 3, cols. 1-2; Oct. 22, 1924: p. 4, col. 7. 
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1923. The Supreme Court, without dissent, upheld 
the process.®? 

It might be pointed out that in both of the above 
cases collateral attacks on the judgments were involved 
and that, if such a case came up again and was attacked 
directly by appeal, the result might be different. 

The effect of the injunction is difficult to determine. 
Issued, it seems, as a speedy and inexpensive last re- 
sort in dealing by legal means with the I.W.W., it was 
but timidly used outside of Los Angeles County and 
even there its popularity was of short duration and the 
proceedings were more often than not dismissed in the 
police court. The arrests, dismissals and re-arrests 
were styled by the Wobblies as “petty persecution.” 3+ 
The attitude and action toward the injunction became 
another divisive issue within the ranks of the I.W.W. 
and thus probably contributed somewhat to the decline 
of that organization. Evidence, however, has not been 
discovered by this author to warrant the claim ad- 
vanced by former Judge Busick that “. . . the injunc- 
tion was the sole, efficient and immediate cause of the 
demise of the I.W.W.” 38 


4, 


The trial procedure in the I.W.W. cases was fairly 
stereotyped ®? and was substantially the same as in the 
Anita Whitney case, once the I.W.W. issue had been 


82194 Cal. 63, 227 Pac. 914. The opinion quoted from the 
Court of Appeals opinion in People v. Mead, 92 N. Y. 414, an 
indictment based on section 143 of the New York Penal Code, 
which is identical with section 166 of the California Penal Code. 

83 Supra, p. 59, fn. 81. Austin Lewis attributed the numer- 
ous dismissals in police court to the fact that police court juries 
are usually picked up off the street or around the neighborhood 
of the police court. “Some Matters of Law in Prosecution 
Under Criminal Syndicalist Law in California (n.d. typewritten 
manuscript loaned to author), p. 123. 

84 Industrial Solidarity, Sept. 3, 1923: p. 4, col. 2. Following 
the dismissal of six on August 18 and 19, Claude Erwin, secre- 
tary at Los Angeles, wrote: “Those who do not understand 
may think this a victory in Southern California but it is not. 
This is the worst form of persecution that can be inflicted on 
us. Most of these men still have one and two trials pending 
for the same offense. The system is to keep arresting the 
members and as soon as released on bond they are re-arrested 
for some offense or alleged offense. If they are not released 
on bail, trials are set so far ahead that they do their time be- 
fore they come to trial. One officer made the following re- 
mark: ‘I know the injunction is no good but I will make you 
wobblies do nine months out of twelve waiting for dismissals.’ ” 

85 Gambs, op. cit., p. 115. 

86 Letter to author, dated from Sacramento, California, April 
10, 1944. 

87 Impressed with the routine, one observer wrote: “Like a 
row of houses in a company street, exactly alike but for the 
inmates, the trials against syndicalists proceed, not against the 
individuals but against their organization. In every case the 
same two witnesses, in every case the same story of how these 
two witnesses burned wheat fields four summers ago, in every 
case the same reading from the same isolated passages in the 
same I.W.W. literature, the same arguments against the theory, 
and the same type of bourgeois jury.” Catherine Hofteling, 
“Sunkist Prisoners,” Nation 113 (Sept. 21, 1923): p. 316. 
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injected into that trial. Indictments followed the 
wording of the statute, setting forth as crimes charged 
two or more of the clauses of the second section of 
the act and in some cases all five subsections, but in no 
case charging any specific deed or word of the accused 
nor making any mention of the time when or the place 
where the alleged crime was committed.*® This prac- 
tice, highly objectionable in the view of many,” was 
nonetheless upheld by the appeal courts, although con- 
victions were rarely, if ever, sustained except when 
they were brought under the membership clause.” The 
prosecution very early learned that the membership 
clause could be safely employed to secure the conviction 
on general principles of individuals against whom no 
specific act of criminal syndicalism could be alleged.®? 
The rulings of the courts that guilty knowledge of the 
criminal purposes of the organization might be inferred 
from the bare fact of membership made this clause an 
open door to conviction.°* The twofold task of the 
prosecution became clear: to establish the fact of mem- 
bership, a matter of little difficulty because with but few 
exceptions this was not denied,™ and to prove the 
criminal character of the organization. In accomplish- 
ing this latter task, which comprised the chief burden 
of the prosecution, reliance was placed on the testimony 
of the three professional witnesses, former I.W.W. 
members, who reiterated in trial after trial the story 
of their experiences and observations while affiliated 
with the radical organization.°® These extended to 


88 Supra, chap. VII, p. 42. 


89 George W. Kirchwey, op. cit., p. 13. 

90 Kirchwey charges that this practice contributed to judicial 
laxity and constituted a flood-gate for the admission of hearsay 
and opinion evidence and uncorroborated testimony of alleged 
accomplices. Ibid., pp. 14-15. 

91 Loc. cit. 

92 Loc. cit. 

93 California Law Review (September, 1922), p. 517. In 
People v. Flanagan, 65 Cal. App. 208, 223 Pac. 1014, the court 
held that the mere proof of membership in the I.W.W. estab- 
lished a prima facie case for the people. In People v. Mc- 
Clennegan, 44 Cal. App. Dec. 503 ff., Justice Findlayson of the 
Second District Court of Appeals, refuted the opinion in the 
Flanagan case, holding “. . . that the fact of membership is 
no evidence whatever of guilty knowledge.” However, the 
Supreme Court of California reversed the holding in People 
v. McClennegan and it is now the law of California that from 
the mere fact of membership in a criminal syndicalist associa- 
tion, no matter for how short a period, a jury may draw the 
inference that the defendant knew of the criminal principles of 
the organization. People v. McClennegan, 195 Cal. 445, 234 
Pac. 91, 69 Cal. Dec. 349. 

94 Tulin, op. cit., pp. 1—60. 

95 Cf. supra, chap. V, p. 20, fn. 54; chap. VIII, p. 46, 
and fn. 49 and 50. Elbert Coutts admitted making his living 
by testifying. Kirchwey, p. 40. Cross-examination of Elbert 
Coutts, October, 1923, People v. Thompson, Reporter’s Trans- 
cript, pp. 525-526. John Dymond had been expelled from the 
I.W.W. as early as 1916. Ibid., p. 40. Cross-examination of 
John Dymond, People v. McClennegan, Reporter’s Transcript, 
p. 1180. W. E. Townsend was described by Justice Plummer 
as “one of the most reprehensible characters thinkable” and a 
person guilty of “despicable crimes.” Ibid., p. 40, People v. 
Cox, 66 Cal. App. 293. 
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atrocities, alleged to have been committed from 1913 
to 1918, such as burning hop kilns, destroying wheat 
fields, and placing phosphor bombs in barns and hay- 
stacks.°* To these lurid tales was added inflammatory 
passages culled from literature published or distributed 
years before by the I.W.W.** 

The defense generally sought to impeach the charac- 
ter of the self-confessed criminals and to deny that 
destruction or violence was a policy of the organization, 
alleging that if any destruction had been done it was 
the inspiration and work of individuals who sought to 
bring the organization into disrepute.” In addition, the 
defense generally sought to prove a change in the char- 
acter of the I.W.W. organization beginning about 1918, 
asserting that whatever might have been the teaching 
and character of the organization in earlier years, the 
contemporary I.W.W. neither advanced nor practiced 
the injury or destruction of life or property.®° 

The lack of particularity in the indictments or in- 
formations which put little or no restraint on the ad- 
mission of evidence in the criminal syndicalism cases 
has been the subject of much criticism. Professor 
Kirchwey, in his thorough study of the enforcement of 
the Criminal Syndicalism Law, noted two results of 
this lack of restraint on the admission of evidence in 
the trial courts: unduly protracted trials and juries 
“overwhelmed and distracted by masses of evidence 
largely irrelevant and often as a highly prejudicial 
character.” #°° Continuing, he charged: 


96 For a sample of this testimony see supra, chap. VIII, p. 
46 and fn. 50. 

97 Some of the works from which passages were culled are 
listed supra, chap. VIII, p. 46, fn. 48. 

98 R, W. Henderson of Bakersfield, attorney for defense in 
many I.W.W. cases from 1922 on, confirmed the above in a 
personal interview with the author in Berkeley, California, 
May 6, 1944. 

99 Loc. cit., both Gambs, op. cit, p. 156 ff., and Eldridge 
Foster Dowell, A History of Criminal Syndicalism Legislation 
in the United States (Baltimore, 1939), p. 36, lend support to 
the theory of a change within the I.W.W. Dowell writes: “The 
evidence made available in the course of this study leads to the 
conclusion that from 1912, or earlier, until 1918, the I.W.W. 
undoubtedly advocated in its publications sabotage in the sense 
of disabling or injury of property to reduce the employers’ 
profits or production and then ceased this advocacy about 1918.” 
Justis Ebert, a leading spokesman for the I.W.W., wrote the 
following in a pamphlet reprinted in full in the I.W.W. press: 
“The war has caused the I.W.W. rejection of doctrines which 
it may have preached but never practiced. One of the I.W.W.’s 
bitterest opponents, Rudolf Katz, heaped well-deserved ridicule 
on the I.W.W. when he said: ‘The I.W.W. preaches sabotage, 
but does not practice it.’ [This latter refers to the dynamiting 
activities of the structural iron workers under the leadership 
of the McNamaras.| The war created conditions that caused the 
I.W.W. to discard this doctrine as unnecessary to progress; in 
fact, as useless. And so with violence and lawlessness—if the 
I.W.W. ever preached these doctrines before, which it did not, 
it need never do so again. . . . Construction, not destruction, 
is the program that the war and its lesson forces on the I.W.W. 
now more than ever before.” Excerpts from “The I.W.W. 
‘Theory and Practice,” Solidarity, July 31, 1920. 

100 Kirchwey, op. cit., p. 14. 
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In no case was proof offered of official action or of cur- 
rent publications authorizing or condoning the use of force 
or terrorism for any purpose whatever or of admissions 
of any such purpose or design by any responsible member 
of the organization . . . in the few cases in which the 
evidence did, in fact, point to conduct of this character, 
[i.e., sabotage or unlawful acts of violence. W.C.W.] 
there was no proof nor any attempt to prove that the pur- 
pose of such action was to accomplish any change in in- 
dustrial or political control. It was enough in any case 
to show that some of the members of the organization in 
question were bad men, of loose morals or with criminal 
propensities, and that the organization as a whole was out 
of sympathy with the existing social order. 


Professor Kirchwey was also critical of the manner 
in which the prosecuting attorneys conducted the crimi- 
nal syndicalism cases, charging that they came to repre- 
sent the vindictiveness of the community rather than 
the justice of the state: 


Certainly in all but a very few notable instances, the 
prosecuting attorneys in all these cases conducted the 
prosecution with all the vindictiveness of the unscrupulous 
disregard of orderly and lawful procedure which might 
have been expected, and furnished us with “the spectacle,” 
elsewhere described by Dean Pound, “of press, public and 
prosecutor in full cry in a manhunt.” Such was the spirit 
and such were the methods in and by which the Criminal 
Syndicalism Act was enforced. 


5. 


Of the twenty-nine cases carried on appeal, involving 
115 persons, twenty were affirmed, nine, involving 55 
persons, reversed in toto, and one reversed as to some 
but not all of the defendants. In view of the sympa- 
thy with the purposes of the act which these courts 
consistently displayed and their obvious purpose to sus- 
tain it, this large percentage of reversals would seem 
to constitute a serious indictment of the methods to 
secure convictions employed by many of the trial courts. 

From a study of the cases carried on review, it be- 
comes clear that the burden of review fell unequally 
on the several courts charged with the duty and that 
there was wide diversity in the results of their labors. 
Thus, of the twenty-nine cases appealed, the Third 
District Court of Appeal heard seventeen cases, fourteen 
of which were affirmed, two reversed in toto and one 
reversed as to one of the defendants; the Second Dis- 
trict Court reviewed seven cases of which only one was 
affirmed, the other six being reversed; the First Dis- 
trict Court had only five cases to dispose of and re- 
versed one.’ 

Most of the diverse judgments in the Appellate 
Courts, according to Kirchwey, concerned interpreta- 
tion of fact but differences also extended to more funda- 
mental questions such as the proper make-up of the 
trial jury. The Third District Court was not so 


101 [bid., pp. 15-16. 

102 [bid., p. 19. 

103 [bid., p. 20; Tulin, op. cit., p. 72. 

104 Kirchwey, op. cit., pp. 29-30; Tulin, of. cit., pp. 1-60. 
105 Kirchwey, loc. cit. 
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consistent as the Second District Court in holding 
against the admission of loose opinion evidence. Ex- 
cept in the Second District, the Appellate Courts were 
never able to persuade themselves that “from any errors, 
committed in the trial of the case, a miscarriage of 
justice has been or will be the consequence of the 
verdict.” 1° 

Of the twenty cases of convictions affirmed by the 
District Courts, four were appealed to the State Su- 
preme Court. These four convictions were affirmed 
with the exception that one case was reversed as to one 
out of twenty-seven defendants.*°? From the judg- 
ments of the State Supreme Court, one case was carried 
to the Supreme Court of the United States and, in 
addition, a conviction obtained in the United States 
District Court for Northern California, which applied 
the law to the Yosemite National Park. Both appeals 
resulted in sustaining the convictions and upholding 
the constitutionality of the Criminal Syndicalism Law.'° 

In all of the cases carried on appeal, three issues 
were raised: (1) the constitutionality of the law and 
especially of the section regarding membership in a 
proscribed organization; (2) validity and sufficiency of 
the indictments and informations; and (3) admissabil- 
ity of the evidence.**° A fourth issue was involved in 
most of the cases: whether on evidence admitted, the 
jury was justified in reaching a verdict of guilty.‘ 


6. 


While it does not come within the province of this 
paper to relate the history of the attempts made to 
repeal or to amend the Criminal Syndicalism Law,” 
a résumé may be given which includes a listing of those 
organizations and individuals which supported the re- 
peal effort and of those which opposed any effort to 
modify or to repeal. 

There have been ten bills introduced in the state 
legislature to amend or repeal the Criminal Syndicalism 
Law, at least one per session from 1921 to 1939 with 
the exception of 1931.15 Only the 1933 bill has ever 
been favorably reported out of committee. 


106 Jbid., pp. 30-35. 

107 [bid., p. 35. Kirchwey quotes from the opinion in the 
case of People v. Bailey, 66 Cal. App. 1, 17. 

108 Jy re McDermott (1919), 180 Cal. 783, 183 Pac. 437. 
People v. Steelik (1921), 187 Cal. 361, 203 Pac. 78; People v. 
Taylor (1921), 187 Cal. 378, 203 Pac. 85; People v. McClen- 
negan et al. (1925), 69 Cal. Dec. 195. 

109 Whitney v. Cal. (1925), 274 U.S. 357, 47 Sup. Ct. 641. 
Burns v. U.S. (1926), 274 U.S. 328, 47 Sup. Ct. 650. 

110 Kirchwey, op. cit., p. 21. 

111 Loc. cit. 

112 Such a study is made in Dowell, MS, pp. 938-964. 

113 A.B. 889, Assembly Journal (1921), pp. 275, 2631. 

A.B. 255, Assembly Journal (1923), pp. 178, 2605. 

A.B. 730, Assembly Journal (1923), pp. 297, 2583. 

A.B. 468, Assembly Journal (1925), pp. 333, 2614. 

S.B. 511, Senate Journal (1927), pp. 250, 2359. 

A.B. 474, Assembly Journal (1929), pp. 252, 2865. 

A.B. 181, Assembly Journal (1933), pp. 338, 2724. 

A.B. 419, Assembly Journal (1935), pp. 200, 5056. 

A.B. 311, Assembly Journal (1937), pp. 177, 3849. 

A.B. 375, Assembly Journal (1939), pp. 163, 1485. 
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The California Federation of Labor™* and the 
American Civil Liberties Union +ë have led movements 
for repeal. The I.W.W. opposed the law by legal de- 
fense, strikes, boycotts, and publicity but apparently 
never took the “political action” of having a bill intro- 
duced to repeal the Criminal Syndicalism Law. A 
number of leading liberals in various professions and 
church organizations supported repeal movements.'"" 
In recent years, especially since the Imperial Valley 
case in 1930,18 the Communist Party and affiliated 
groups vigorously sought repeal.14° The San Francisco 
Call-Bulletin, and the Scripps-Howard papers, the 
Sacramento Star (now defunct), the San Francisco 
Daily News, and the Los Angeles Record have con- 
sistently opposed the law and the methods adopted in 
its enforcement. In 1923 the Hearst-owned San Fran- 
cisco Examiner favored repeal.'*° 

Steadfastly opposed to any modification in the law 
have been such organizations as the Better American 
Federation,!?! the American Legion,'”? and the shipping, 


114 California Federation of Labor, Proceedings (1920), pp. 
58-59; (1921), p. 95; (1923), p. 77; (1929); p. 89. 

115 American Civil Liberties Union, Record of the Fight for 
Free Speech in 1923, p. 9; Free Speech in 1924, pp. 19-20; 
The Fight for Civil Liberty (1928-1929), p. 27; Land of the 
Free (1935), pp. 69, 70, 74. 

116 Gambs, op. cit., pp. 54-84, discusses the general response 
of the I.W.W. to suppression. See also California Branch, 
General Defense Bulletin, July 14, 1923; Industrial Solidarity, 
May 5, 1923: p. 1; July 28, 1923: p. 3; Oct. 13, 1923: p. 1; 
March 15, 1924: p. 2, etc. The California Branch, General 
Defense Committee Bulletin, Jan. 3, 1925, reported distributing 
over 2,000,000 leaflets in 1924 and sending letters to over 
200,000 California residents. 

117 Qutstanding examples are Chester H. Rowell, former 
editor of Fresno Republican, former chairman of the State 
Railroad Commission, and member of the Board of Regents 
of the University of California; Dr. David Starr Jordan, Presi- 
dent Emeritus of Stanford University; Prof. Max Radin of the 
University of California Law School, and Bishop Edward L. 
Parsons, of the Protestant Episcopal Diocese of California. 
San Francisco Examiner, April 4, 1923: p. 10, cols. 2-3; 
American Civil Liberties Union, Press Bulletin No. 230, Dec. 23, 
1926; Industrial Solidarity, May 3, 1923: p. 1; March 31, 1923: 
p. 1; May 28, 1924: p. 1. 

118 People v. Horiuchi et al. 288 Pac. 798, 300 Pac. 457. 

119 Investigation of Communist Propaganda in the U. S., 
Pt. 5, IV, pp. 706, 764, 1437, 1507, 1519, 1523, 1549, 1551, cited 
by Dowell, MS, p. 964. 

120 San Francisco Examiner, March 23, 1923. 

121 Norman Hapgood, Professional Patriots (New York, A. 
& C. Boni, 1927), pp. 32-33, 174-175. 

122 Adjutant James H. Fisk of the California American 
Legion wrote Dowell that the Legion was against repeal and 
that since 1923 and prior to 1933 he had spoken twice before 
legislative committees in favor of the continuance of the Crimi- 
nal Syndicalism Law. Letter to Dowell, February 8, 1933, 
MS, pp. 959-960. Capt. W. J. Petersen, former chief of police 
of Oakland and former head of Post No. 1 of the American 
Legion, testified concerning the Criminal Syndicalism Law be- 
fore the Fish Committee, in fall of 1930, as general manager 
of the service bureau of the Pacific-American Steamship Asso- 
ciation, the Water Front Employers’ Association, and the Ship- 
owners’ Association of Pacific Coast: “If it had not been for 
the American Legion and other organizations of that type who 
make up the front center every once in a while, to fight the 
State Legislature, they would have repealed that act and taken 
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lumber, and other industrial interests represented in 
such organizations as the Pacific Marine Association, 
the Los Angeles Chamber of Commerce, the California 
Fruit Growers’ Association, and the California Log 
Mill Operators Association.” Governor Stephens 
opposed any change in the law,** and Attorney-General 
U. S. Webb and Raymond Benjamin, who drafted 
the bill, fought efforts to modify or to repeal.” The 
press of the state led by the Los Angeles Times and the 
Sacramento Bee generally supported the act. 

The enumeration, as above, of groups and interests 
which favored or opposed repeal efforts also differen- 
tiates fairly clearly the groups and interests which 
favored or opposed the policy and methods used in the 
administration of the law. 

The law, long in the making, was not to be easily 
put aside. That part of the community which had been 
instrumental in securing the enactment of the law and 
which had guided in its administration, resisted stead- 
fastly every effort of active minorities to erase it from 
the statute books. The fear out of which the law was 
engendered had subsided and the law lapsed into dis- 
use. Months and years passed without a single arrest 
under the act and some said that the Criminal Syndi- 
calism Law was dead. But these could not foresee the 
rising tide of “radicalism” and of dissatisfaction on the 
part of workers with the economic and political condi- 
tions of the early thirties. The “dead” law was brought 
back into life and put to use again—not against the 
I.W.W.’s who had ceased to be a threat to the interests 
which backed the act—but against the communists who 
were seeking to organize agricultural workers in the 
Imperial Valley. This is another chapter—a chapter 
which must be written and evaluated before final judg- 
ments can be made as to the wisdom and policy of 
criminal syndicalism legislation in California. 


X. CONCLUSION 


The brevity of this study, the highly controversial 
nature of the subject matter, and, most of all, the fact 
that the story of the enforcement of the syndicalism act 
is not complete, are considerations which urge the wis- 
dom of attempting only a few general observations by 
way of conclusion. Even the statements which follow 
must be regarded as tentative and as stimulants to fur- 
ther study rather than as final verdicts. 


out of our hands a very effective weapon to control the radical, 
I.W.W., communist movement in California.” Investigating 
Communist Propaganda in the U. S., Pt. 5, II, 10, quoted by 
Dowell, MS, p. 960. San Francisco Chronicle, June 6, 1919, 
p. 8, col. 1. 

123 Loc. cit.; San Francisco Examiner, April 4, 1923: p. 10, 
cols. 2, 3; Los Angeles Times, April 5, 1923: I, p. 1, col. 8; 
p. 2, col. 3; San Francisco Call, March 14, 1923: p. 13, col. 
1; California Branch of I.W.W., General Defense Committee, 
Bulletin, May 31, 1923; Los Angeles Times, March 1, 1927: I, 
p. 1, col. 7. 

124 Assembly Journal (1921), p. 30, contains Governor 
Stephens’ message to the legislature opposing any modification 
of the Criminal Syndicalism Law. 

125 Cf. sources referred to in fn. 123. 
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1. The disadvantageous status of California’s agri- 
cultural workers prior to and during World War I 
afforded a spawning ground for revolutionary industrial 
unionism as represented by the I.W.W., and the novel 
organizational and strike activities of this group aroused 
the fears and hatred of employers of labor generally.* 

2. Proposals were made for state legislation with 
which to check I.W.W. propaganda and activities as 
early as 1912—after it was evident that attempts by 
local authorities to stamp out the organization were 
failures.? 

3. The failure of the near-successful attempt in 1917 
to enact a criminal syndicalism bill (a copy of the Idaho 
Act) reflected on the one hand a growing demand for a 
legislative instrument with which to deal with radicals, 
and on the other hand, the strength of organized labor 
in the state.® 

4. Probably the most important factor in the final 
enactment of the criminal syndicalism statute was the 
intolerance and hysteria generated during and imme- 
diately after World War I and the Russian Revolution, 
a factor utilized freely by interested groups to obtain 
the passage of the syndicalism bill while obscuring its 
deeper social and economic origin.* 

5. The story of the enactment of the California law 
presented a pattern or outline differing in detail but 
alike in broad, general aspects to the record of similar 
experiences in the twenty-one other states and two 
territories which enacted criminal syndicalism legisla- 
tion in the years, 1917-1922.5 

6. The evidence set forth in this study contributes 
but little in the way of justification of the restrictions 
on personal liberty which the criminal syndicalism law 
imposes. 


In the aftermath of the life and death struggle into 
which the enforcement of the act resolved itself, we find 
nothing to justify the dread that engendered it. We can 
see now that that part of the community which was re- 
sponsible for the law and its enforcement took far too 
seriously the “lunatic fringe’ of the labor movement in 
California and too greatly interpreted the motives and 
aims of the responsible membership of the movement.® 


7. It would seem that convictions under the criminal 
syndicalism law in California were governed, not by 
immutable principles of justice, but by the economic 
and political situation of the locality involved and in 
some cases, by the class interests and bias of prosecuting 
officials, judges and juries.” 


1Cf. supra, chap. II-IV, pp. 4-15. 

2 Cf. supra, chap. II, pp. 6, 7. 

3 Cf. supra, chap. IV, pp. 10-15. 

4Cf. supra, chap. V, pp. 15-26. 

5 Eldridge Foster Dowell, 4 History of Criminal Syndicalism 
Legislation in the United States, Johns Hopkins University 
Studies in Historical and Political Science 57, No. 1 (Balti- 
more, 1939): p. 143. 

6 George W. Kirchwey, 4 Survey of the Working of the 
California Criminal Syndicalism Law (Los Angeles, 1925), 

bd 

T James Lipsig, Sedition, Criminal Syndicalism and Criminal 
Anarchy Laws (New York, 1937), p. 10. 
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8. The policy, early established, of making criminality 
turn not on personal act or acts but on mere membership 
in an organization the general tendency of whose prin- 
ciples were believed to be bad, is a form of repression 
subject to grave objections and is not unlike in prin- 
ciple to the prosecutions of the early Christians. The 
essence of the crime was being a Christian, not the 
doing of any specified act or acts. 


No! one thing is looked for, one alone, the one thing 
needful for popular hatred—the confession of the name. 
Not investigation of the charge! Yet, if you are trying any 
other criminal, it does not follow at once from his con- 
fessing to the name of murderer, or temple-robber, or 
adulterer, or enemy of the state (to touch on our indict- 
ments!), that you are satisfied to pronounce sentence, un- 
less you pursue all the consequent investigation, such as 
the character of the act, how often, where, how, when, he 
did it, his accessories, ... .8 


9. The evidence presented in this study does not with 
certainty warrant the conclusion that the I.W.W., 
against which the legislation was specifically directed 
and which bore the brunt of the prosecutions, was actu- 
ally “put out of business” as a result of the administra- 


8 Tertullian, Apology, with an English translation by T. R. 
Glover (London, William Heinmann, Ltd., 1931), p. 10. 
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tion of the law. The membership in the state was more 
numerous in 1924 than in 1919, although perhaps less 
aggressive in tone.® 

10. The failure of juries to convict under the Crimi- 
nal Syndicalism Act during the latter part of the period 
studied and the long expensive trials were factors lead- 
ing to the extension of equity proceedings in the use of 
the injunction against the IL.W.W. This practice, while 
perhaps capable of justification on technical and legal 
grounds, would seem to represent an extremity in gov- 
ernmental suppression unwarranted by the facts and 
conditions of the times and hazardous to American 
civil liberties.*° 

11. The large percentage of reversals in the cases 
carried on appeal (about 32 per cent of the cases, in- 
volving nearly 48 per cent of the persons who appealed) 
would seem to constitute a serious indictment of the 
methods employed by many of the trial courts to assure 
convictions.** Not the least reprehensible of these 
methods, in the opinion of the author, was the repe- 
titious use of the professional witnesses. 


9 Cf. supra, chap. IX, p. 58 and fn. 70. 
10 Cf, supra, chap. IX, pp. 58, 59. 
11 Cf. supra, chap. IX, pp. 61, 62. 


APPENDIX 


A. TEXT OF THE CALIFORNIA CRIMINAL 
SYNDICALISM LAW? 


(An act defining criminal syndicalism and sabo- 
tage, proscribing certain acts and methods in con- 
nection therewith and in pursuance thereof and 
providing penalties and punishments therefore.) 
(Approved April 30, 1919. In effect immediately. ) 


The people of the State of California do enact as 
follows: 


Sect. 1. The term “criminal syndicalism” as used in 
this act is hereby defined as any doctrine or precept 
advocating, teaching or aiding and abetting the commis- 
sion of crime, sabotage (which word is hereby defined 
as meaning wilful and malicious physical damage or 
injury to physical property), or unlawful acts of force 
and violence or unlawful methods of terrorism as a 
means of accomplishing a change in industrial owner- 
ship or control, or affecting any political change. 

Sect. 2. Any person who: 

1. By spoken or written words or personal conduct 
advocates, teaches or aids and abets criminal syndical- 
ism or the duty, necessity or propriety of committing 
crime, sabotage, violence or any unlawful method of 
terrorism as a means of accomplishing a change in in- 
dustrial ownership or control; or 

2. Wilfully and deliberately by spoken or written 
words justifies or attempts to justify criminal syndical- 
ism or the commission or attempt to commit crime, 
sabotage, violence or unlawful methods of terrorism 
with intent to approve, advocate or further the doctrine 
of criminal syndicalism; or 

3. Prints, publishes, edits, issues or circulates or 
publicly displays any book, paper, pamphlet, document, 
poster or written or printed matter in any other form, 
containing or carrying written or printed advocacy, 
teaching, or aid and abetment of, or advising, criminal 
syndicalism ; or 

4. Organizes or assists in organizing, or is or know- 
ingly becomes a member of, any organization, society, 
group or assemblage or persons organized or assembled 
to advocate, teach or aid and abet criminal syndicalism ; 
or 

5. Wilfully by personal act or conduct, practices or 
commits any act advised, or advocated, taught or aided 
and abetted by the doctrine or precept of criminal syndi- 
calism, with intent to accomplish a change in industrial 
ownership or control, or effecting any political change ; 

Is guilty of a felony and punishable by imprisonment 
in the state prison not less than one nor more than four- 
teen years. 


1Cal. Stats., 199, c. 188, pp. 281-282. 


Sect. 3. If for any reason any section, clause or 
provision of this act shall by any court be held unconsti- 
tutional then the legislature hereby declares that, irre- 
spective of the unconstitutionality so determined, of 
such section, clause or provision, it would have enacted 
and made the law of this state all other sections, clauses 
and provisions of this act. 

Sect. 4. Inasmuch as this act concerns and is neces- 
sary to the immediate preservation of the public peace 
and safety, for the reason that at the present time large 
numbers of persons are going from place to place in 
this state advocating, teaching and practicing criminal 
syndicalism, this act shall take effect upon approval by 
the governor. 


B. SUMMARY OF CRIMINAL SYNDICALISM 
LEGISLATION BY STATES 


States and Territories Which Have Enacted Criminal 
Syndicalism Laws: 

Alaska, c. 6, 1919. 

Arizona, c. 13 ext. sess., 1918 (repealed in 1928). 

California, c. 188, 1919. 

Colorado, c. 1, ext. sess., 1919. 

Hawaii, Act 186, 1919. 

Idaho, c. 145, 1917; c. 136, 1919; c. 51, 1925. 

Indiana, c. 125, 1919. 

Iowa, c. 382, 1919. 

Kansas, c. 37, ext. sess., 1920. 

Kentucky, c. 100, 1920; c. 20, 1922. 

Michigan, Act 255, 1919, re-enacted by Act 328, 1931. 

Minnesota, c. 215, 1917. 

Montana, c. 7, ext. sess., 1918. 

Nebraska, c. 261, 1919. 

Nevada, c. 22, 1919. 

Ohio, Laws, CVIII, Pt. 1, p. 189 (1919). 

Oklahoma, c. 70, 1919. 

Oregon, c. 12, 1919; c. 34, 1921 (repealed in 1937). 

South Dakota, c. 38, ext. sess., 1918. 

Utah, c. 127, 1919. 

Washington, c. 3, 1919, which was replaced by c. 174, 

1919 (repealed in 1937). 
West Virginia, c. 24, sec. 1, 1919. 
Wyoming, c. 76, 1919. 


C. SUMMARY OF CALIFORNIA CRIMINAL 
SYNDICALISM CASES? 


1. Charged on information or indictment ....... 531 
2: Apprehended “inclowds tue cadaaegebuset iets 504 
3. Released on bail before trial ................ 191 


1 Lee Tulin, “Digest of California Criminal Syndicalism 
Cases,” unpublished report of the Secretary of the California 
Branch of the General Defense Committee of the I.W.W., San 
Francisco, 1926, p. 72. 
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4. Released on own recognizance ............. 65 
5. Jumped bail before trial ................... 6 
6. Dismissed without trial ................... 292 
Pe IG: tek teate deat ted eine ate ail Bee een anes 264 
S ACUE cessa eao NA AERE 31 
O CONVITE: sotsia E AE ae cia ewes 164 
10. Jury disagreement creais ridia emea aR 69 
11. Dismissed after jury disagreement .......... 29 
12. Released on bail after conviction, pending 
appeal Sonics a seas ei tooauadeewe s 18 
13. Stayed in county jail pending appeal ........ 5 
14. Received probation or suspended sentence ... 23 
Te Sent tO Prison: easy os eee Mes eek sae Bos 128 
16. Bailed out after being sent to prison ........ 1 
17. Conviction reversed by Appellate Court ...... 53 
18. Conviction affirmed by Appellate Court ...... 61 
19. Conviction reversed by State Supreme Court. 2 


20. Conviction affirmed by State Supreme Court . 2&0 
21. Conviction reversed by U. S. Supreme Court. 0 
22. Conviction affirmed by U. S. Supreme Court. 1 
23. Jumped bail after decision on appeal ......... 4 
24. Released from prison on reversal 
25. Dismissed after reversal 
26. Died or deported from prison .............. 4 
27. Paroled from prison 
28. Served their sentences 
29. Still in prison March 15, 1926 .............. 61 
Total number of cases 
Total number of trials 
Note: The difference in the combined total of those 
tried and those dismissed without trial when compared 
with the total number charged represents those who 
were tried more than once. 
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D. CRIMINAL SYNDICALISM INDICTMENTS 


TIME INCIDENCE 


Year ist quarter |2nd quarter |3rd quarter | 4th quarter Total 
1919 0 44 20 44 108 
1920 19 4 2 3 28 
1921 9 18 12 10 49 
1922 13 26 9 116 155 
1923 25 59 43 22 149 
1924 35 6 1 0 42 
Total 531 


E. TEXT OF THE “BUSICK INJUNCTION”? 


It is ordered, adjudged and decreed by this court that 
the said defendants, Industrial Workers of the World, 
the General Executive Board of the Industrial workers 
of the World, the General Defense Committee of the 
Industrial Workers of the World and the California 
Branch of the General Defense Committee of the Indus- 
trial Workers of the World, sometimes called the Cali- 
fornia Branch of the General Defense Committee, John 


1 In re Wood, 194 Cal. 52-53. 
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Grady, John Jackson, Walter Smith, individually and 
as members of the said General Executive Board, H. 
M. Edwards, Tom McMahon, J. Kennedy, Ralph Cole- 
scott, Tom Doyle, Tom Connors, James Kelly, Wil- 
liam Bryan, individually and as members of the General 
Organization Committee of the Industrial Workers of 
the World, P. J. Welinder, Elsie Lybeck, Edward 
Anderson, William Racke, Pete Beazley, John M. 
Reilly, Frank Doyle, John Doe Swanson, John Doe 
Nichols, John Doe O’Donnell, Sam Oberman, J. A. 
Sanderberg, Ray Sands, E. G. Hotelling, John Doe 
Munson, E. M. Beck, A. Day, C. Laun, Martin Hig- 
gins, John Doe Kingsley, J. D. Graham, individually 
and as officers, representatives and delegates of the 
said Industrial Workers of the World and Tom Con- 
nors, Pete Beazley, Mary Gallagher Douglas, Leo J. 
McAuliff and Pete Wukusich individually and as 
members of the California Branch of the General De- 
fense Committee and each of them, their servants, 
agents, solicitors and attorneys and all others acting 
in aid or assistance of the defendants or each of them, 
do absolutely desist and refrain from further conspir- 
ing with each other to carry out and from carrying out 
or attempting to carry out their conspiracy to injure 
and destroy or damage property in the State of Cali- 
fornia, and to take over and assume possession of the 
industries in said state as well as the government 
thereof; and from knowingly circulating, selling, dis- 
tributing and displaying books, pamphlets, papers or 
other written or printed matter advocating, teaching 
or suggesting criminal syndicalism, sabotage or the 
destruction of property for the purpose of taking over 
the industries and properties of all employers, or other- 
wise, and from advocating, by word of mouth or writ- 
ing the necessity, propriety and expediency of criminal 
syndicalism or sabotage, direct action, wilful damage 
or injury to physical property and bodily injury to 
person or persons, and justifying or attempting to 
justify criminal syndicalism, the commission or at- 
tempt to commit crime, sabotage, violence or unlawful 
methods of terrorism with the intent to approve, advo- 
cate or further the doctrine of criminal syndicalism, 
as said terms “Criminal Syndicalism” and “Sabotage” 
are defined in Chapter 188 of the Statutes and Amend- 
ments to the Code of the State of California, of 1919, 
and from organizing or aiding or assisting to organize 
or extend or increase any society, assemblage or asso- 
ciation of persons which teaches, advocates, aids and 
abets criminal syndicalism or the duty, necessity or 
propriety of committing crime, sabotage, violence or 
any unlawful methods of terrorism as a means of ac- 
complishing a change in industrial ownership or con- 
trol, or effecting any political change and from doing 
any acts to carry out the doctrines, theories and acts 
of criminal syndicalism and from in any manner what- 
soever conspiring and federating together for the carry- 
ing out of said purposes or either thereof until further 
order of the court. 
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